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RECOVERY OF MONEY PAID UNDER MISTAKE 
OF FACT. 


HE recovery at law of money paid under mistake affords one 

of the most striking illustrations of the equitable nature of 
quasi-contractual obligations, — obligations that are, unfortunately, 
usually called in our law, contracts implied in law. 

Where A intentionally pays money to B, and B intentionally 
receives it as payment from A, plainly the legal title has passed ; 
and a Court of law, if the money has been paid under a proper 
case of mistake, compels B to restore to A the money so received, 
not because the Court does not regard B as the legal owner 
thereof, but because it is inequitable that he should retain it. 

The equitable principle which enables A to recover in this case, 
as in quasi-contractual obligations generally, is the principle of 
enrichment: ‘One shall not be allowed to unjustly enrich himself 
at the expense of another;” or, as it is usually stated in the 
common law, “One shall not unjustly profit at the expense of 
another.” ' 

It is proposed in the present article to deal with the general 
principles under which one is allowed to recover money paid 
under mistake of fact, and not with their application in detail to 
specific facts, except so far as it is necessary to a correct under- 
standing of the principles. And the question will be discussed 
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mainly with reference to the remedy at law. Indeed, it has re- 
cently been decided! by Jessel, M. R., that the sole remedy of a 
party seeking only to recover money paid under mistake of fact, 
is at law. | 

Although an action at law in account to recover money so paid 
was maintained at an early day,” and the right to recover therefor, 
in indebitatus assumpsit, for money had and received was regarded 
as settled law in the time of Lord Holt,® yet bills in equity have 
also been maintained.* In principle it is impossible to distinguish 
between fraud and mistake: in each case, if there is no mistake as 
to identity of parties or subject-matter, a transfer with intent to 
convey title passes the legal title; and as the legal title is passed 
with plaintiff's consent without a contract in fact on the part of the 
person receiving it to transfer it back, the plaintiff’s claim, if any 
he has, must be an equitable one. That fraud and mistake are alike 
in this respect was recognized by Lord Holt, in Tomkyns v. Barnet.® 
And it is a general principle that equity will not relinquish its 
jurisdiction, because a Court of law also gives a remedy.® In Varet 
v. N. Y. Ins. Co., supra, Chancellor Walworth says: “ The equitable 
action of assumpsit is now allowed in many cases . . . where the 
remedy was originally in equity only. But the fact that a remedy 
exists at law in such cases does not deprive this Court of its ancient 
jurisdiction to grant relief here.” Or, in the language of an English 
Chancellor, ‘ This Court is not at liberty to give up its jurisdiction 
because Courts of law have fallen in love with it.” It would seem, 
then, that Jessel’s decision cannot be supported, and in this class of 
cases a Court of equity has concurrent jurisdiction with a Court of 
law. 

What mistake of fact, all other necessary conditions existing, 
will a Court regard as sufficient ? 

In Aiken v. Short,’ Bramwell said: “In order to entitle a per- 
son to recover back money paid under a mistake of fact, the 





1 Lamb v. Cranfield, 43 L. J. Ch. 408. 

2 Hewer v. Bartholomew, Cro. Eliz. 614. 

8 Tomkyns v. Barnet, Skin. 411; Lamine z. Dorrell, 2 L, Ray. 1216. 

4 Bingham v. Bingham, 1 Ves. Sr. 126; Neal v Read, 7 Baxter, 333; First Nat. 
Bank v. Mastin Bank, 2 McC, 438. See also Conyers v, Hammond, 2 Cas, in Ch. 81; 
Pooley v, Ray, 1 P. Wms. 355. 

5 Skin. 411. 

6 Colt v. Woollaston, 2 P. Wms, 154; Varet v. N. Y. Ins. Co., 7 Paige, 560. 

71H. &N, 210, 
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mistake must be as to a fact which, if true, would make the person 
paying liable to pay the money ; not where, if true, it would merely 
make it desirable that he should pay the money.” 

This remark was not necessary to the decision of the case, and 
it is submitted that it does not give the proper test. The follow- 
ing illustration would seem to prove that Bramwell’s test cannot 
be adopted. A, supposing that B is indebted to him, though B in 
fact is not, draws an order ou B in favor of C, and delivers it to 
him as a gift. A dies, and after A’s death the order is presented 
by C, in ignorance thereof, and paid by B, who believes A to be 
alive ; but he knows that he is not indebted to A.B has paid the 
money supposing that, by so doing, he got a good contract against 
A. Plainly he has no remedy against A’s estate. A’s order was 
a mere offer, which was revoked by A’s death,—is C to be a 
gainer at B’sexpense ? Under Bramwell’s test he must be; as the 
fact about which B was mistaken, namely, A’s existence, if true, 
would not have made B liable to comply with the order. 

In Southwick v. First Nat. Bank,! a bill drawn by A on B, pay- 
able to A’s order, was indorsed by A to C, to whom A was in- 
debted, the understanding between A and C being that C should 
obtain payment of the bill, and extinguish A’s indebtedness with 
the proceeds. The understanding between A and B was that A 
was to draw a bill on B, and with the proceeds take up an out- 
standing bill on which A and B were liable. The bill was pre- 
sented by C to B, who accepted and also paid the bill, under the 
impression that A was carrying out his part of the agreement. It 
was held that the mistake of fact was not of a kind to entitle B to 
recover the money paid. “It is certainly true,’ says Earl, J., de- 
livering the opinion of the Court, “that if the drawees had known 
what they now know, or if they had known that the proceeds of 
the draft were to be applied otherwise than upon the old draft, they 
would not have accepted or paid the draft. But were they so mis- 
taken that they can retain the money voluntarily paid by them? 
It is not every mistake that will lay the groundwork for relief. It 
must be a mistake as to some existing fact, not as to something to 
happen or to be done in the future. It must be a mistake as to 
some fact, not remotely, but directly, bearing upon the act against 
which relief is sought. If it were the rule to relieve against mis- 
takes as to remote, or what are sometimes called extrinsic, facts, 


1 84 N.Y. 420. 
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great uncertainty and confusion would attend business transactions. 
Here the draft was genuine, addressed to the drawee, who had 
authorized it to be drawn, and it was held by the defendant, who 
could lawfully receive payment therefor. There was no mistake 
as to the intrinsic facts. The facts that the drawers had not acted 
in good faith with the drawees, or had placed the draft and its pro- 
ceeds beyond their control, was too remote. The mistake -of the 
drawers was rather as to the application of the money paid by 
them.” 

The correct test seems to be suggested in this opinion, namely, 
the fact about which the mistake is made must not be as to a 
collateral or extrinsic fact, and the reason for adopting such a test 
is also suggested in the same opinion, viz., public policy. And 
public policy requires the adoption of this test, to avoid the 
uncertainty and confusion that would otherwise attend business 
transactions. And under this rule of public policy the one person 
loses and the other gains, not because of the defendant’s merits, 
or the want of merit in the plaintiff, but because to adopt a different 
rule would endanger business stability. It is because the mistake 
must not be as to extrinsic or collateral facts that it has been held? 
that if a bank pays, under a mistake as to the state of his account, 
a check drawn upon it by a depositor, there can be no recovery of 
the money so paid. 

It is difficult to give a test of what is to be considered an in- 
trinsic fact, it being a question which is to be governed by the 
facts of each case; but a test of this kind would seem*’to cover 
most cases. Was the making of the ciaim against the plaintiff in 
itself a representation that the party presenting the claim believed 
in the existence ot those facts, about the existence of which the 
plaintiff was mistaken? If so, the mistake is as to an intrinsic fact. 

The mistake must be one about which the plaintiff was not in 
doubt at the time of payment; for, if he regards the fact as a 
doubtful one at the time when the claim is made, he cannot be said to 
have paid under a mistake, but has either paid in settlement of a 
doubtful claim, or has paid with a view to appearing in litigation as 
a plaintiff rather than as a defendant, and the law properly says that 
it is not for him to choose the time for the beginning of litigation.? 





1 Chambers v. Miller, 13 C.B. N. S. 125. See contra, Merchants’ Nat. Bank v. 
National Eagle Bank, 101 Mass, 281. But compare Boylston Nat. Bank v, Richardson, 
101 Mass, 287. 2 McArthur v, Luce, 43 Mich. 435. 
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On this principle it has been held! that a party could not pay a 
claim which he knew he did not owe, and afterwards recover the 
money, alleging that he paid because of the loss of his evidence, and 
that he notified the defendant at the time of payment he should 
bring an action to recover the money on finding his evidence. 

It has been already said that the plaintiff’s claim rests on the fact 
of the defendant being unjustly enriched at the plaintiff's expense. 

To make out that the enrichment has been at his expense the 
plaintiff must show a failure of consideration. It can be properly 
said that the equity in plaintiff's favor is a failure of consideration 
rather than mistake, and that in this particular class of cases he 
establishes his equity, namely, failure of consideration, by showing 
that he parted with the money without receiving a certain equiva- 
lent because of a mistake. 

The decision in Taylor v. Hare? is an extreme illustration of this 
position. 

In that case the plaintiff sought to recover certain royalties paid 
to the defendant under a contract by which the defendant agreed 
to permit the plaintiff to use a certain apparatus, of which they 
both thought the defendant was the inventor, and for the invention 
of which the defendant held letters-patent. It was afterwards dis- 
covered that the invention was not patentable ; but the Court held 

that the plaintiff could not recover, notwithstanding the fact that 

the plaintiff laboring under this mistake paid during its user by 
him a royalty on an apparatus to which he had the same right 
as defendant, and that the contract was made by him solely in 
consequence of this mutual mistake. The Court said, although 
there had been a mutual mistake as to a material point, there was 
not a failure of consideration. Perhaps the following statement 
from the opinion delivered by Chambré fairly states the position 
of the Court: “ The plaintiff has had the enjoyment of what he 
stipulated for, and in this action the Court ought not to interfere 
unless there be something ex @quo et bono which shows that the 
defendant ought to refund.” 

As the plaintiff's claim is founded on a profit at his expense, 
and as it is a purely equitable claim, the expense must be. not 
simply technically a fact, but also be a fact judged from an equi- 
table standpoint. 





1 Windbiel v. Carroll, 16 Hun, 101. Compare, however, Chatfield v. Paxton, 2 East, 
471a, Guild v. Balbridge, 2 Swan, 295. 21B.&P.N, R. 260. 
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In Buel v. Boughton,! the plaintiff made acontract, which, in con- 
sequence of a mutual mistake, failed to require the payment of 
interest ; and when the obligation matured, he, by mistake, paid 


’ principal and interest. It was held that he could not recover back. 


It is true that the defendant could say in this case that there was 
no unjust enrichment ; but it is also true that the enrichment was 
not at plaintiff's expense, as it was acontract which could have 
been reformed in equity, so as to call for the payment of interest. 
This principle? was inequitably applied in Jackson v. McKnight, 
where the plaintiff, who was indebted to the defendant on an 
overdue bond, secured by mortgage, paid to the defendant an 
amount claimed by the defendant as interest. The defendant 
afterwards assigned the bond and mortgage, and the plaintiff, dis- 
covering that no interest was due at the time of said payment, 
brought an action to recover the money paid under mistake. 

It was held that he could not recover. “The difficulty,” says 
Learned, J., delivering the opinion of the Court, “is, that at the 
time when the plaintiff made this payment he was owing a very 
much larger amount, overdue and payable, on the very obligation 
upon which the payment was made. Clearly, if he, the plaintiff, 
had handed to the defendant $230, to apply on the bond and 
mortgage, he could not have recovered the sum. But in the pres- 
ent case he claims to recover, because it was intended as a pay- 
ment of interest, which had in fact been paid, and not as a payment 
of principal, which had not. The payment, however, was really 
made on the debt. The plaintiff is, and always will be, entitled to 
a credit for somuch paid thereon. The defendant and the defend- 
ant’s assignee can enforce the bond and mortgage only for what is 
payable after crediting this and all other payments. . . . Theaction 
to recover money paid by mistake is sustained, because, otherwise, 
the party would suffer an unjust loss. It should not be extended 
to cases where the relief is not necessary. It is not necessary in 
the present case, because the plaintiff can protect himself whenever 
he is sued on the bond and mortgage.” 

It is submitted that a different result should have been reached 
in this case. The money had not been received as part of the 
principal debt, but as interest, and whatever right the defendant 
had to apply it in payment fro tanto of the principal debt, if 
he did not so apply it, but sold the bond and mortgage as a debt 





1 2 Denio, 91. 217 Hun, 2. 
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entirely unpaid, the simple question is, whether the defendant 
shall be allowed to retain the money against the plaintiff, against 
whom he holds it manifestly without consideration, and compel the 
plaintiff to recover it by using the payment as a counter-claim or 
set-off against an innocent party, leaving that party to his remedy 
over against the defendant, or whether the defendant shall be com- 
pelled to pay it to the party to whom it will ultimately go, and 
from whom he received it without consideration. There was no 
interest to be paid, and the defendant did not apply it to the extin- 
guishment fro tanto of the debt ; and the plaintiff's plea in an action 
brought against him on the bond would be, not payment, but a 
counter-claim or set-off. 

Not only is the expense of plaintiff to be looked at from an 
equitable point of view, but in deciding whether the enrichment 
of the defendant is unjust, the question is to be approached 
in the same way. Hence, if the plaintiff has under mistake paid 
that which he could not have been compelled to pay either at 
law or in equity, but which is clearly a moral obligation, there is 
no unjust enrichment, and the plaintiff is not entitled to relief. 
“The rule has always been, that if a man has actually paid what 
the law would not have compelled him to pay, but what in 
equity and conscience he ought, he cannot recover it back again in 
an action for money had and received.” ! Hence, if a party should, 
under mistake of fact as to the date when an obligation matured, 
pay a claim barred bythe Statute of Limitations,he could not recover 
the money on the ground of mistake.? So where A, who purchased a 
promissory note from the payee before maturity, but by mistake 
failed to get an indorsement thereof, presented it for payment to 
the maker, and the maker, supposing that it was duly indorsed, 
paid it, it was held that he could not recover the money from A, 
notwithstanding the fact that the payee was largely indebted to 
him, and was insolvent. The Court said it was not against con- 
science for A to keep that to which but for a mistake he would 
have been entitled, both legally and equitably, which, however, 
owing to a technicality and accident, he could not have collected.® 

Assuming that the mistake is of a kind recognized by the courts, 
and that the mistake has resulted in a failure of consideration to 





1 Ld, Mansfield in Bize v, Dickason, 1 T. R. 285. 
2 Bize v. Dickason, 1 T. R. 285 (semble); Hubbard v, City of Hickman, 4 Bush, 204 
- (semble, ) 8 Franklin Bank v. Raymond, 3 Wend, 69, 
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the plaintiff, and an enrichment of the defendant, is it an answer 
to an action brought by the plaintiff, for the defendant to say that 
the mistake was due to plaintiff’s negligence ? 

In the early cases the judges were undoubtedly ready to hold 
that a plaintiff who had been negligent could not recover, for there 
are many dicta to that effect. But by the great current of authority it 
is held to-day that plaintiff's ~eg/igence is not sufficient to defeat a 
recovery.1 In Lawrence v. American Bank, supra, the Court says: 
“Tt is the fact that one by mistake pays money to another to which 
the latter is not entitled from the former, which gives the right of 
action, and the fact that the mistake occurs through negligence 
does not give the payee any better, or the payer any worse, title 
to the money.” 

In these jurisdictions where the defendant is allowed to defeat a 
recovery by showing that he has so changed his position in con- 
sequence of the payment that he cannot be put zx statu quo, there 
would seem to be no necessity for invoking the aid of the doctrine 
of public policy in order to defeat a recovery by a negligent plaintiff. 
But in a jurisdiction where it is held that it is no defence to an 
action brought to recover money paid under mistake of fact, that 
the defendant’s position has been changed and substantial rights 
lost in consequence of the payment, it would seem to be highly in- 
equitable to throw the loss brought about by plaintiff's negligence 
on the defendant. 

Assuming a defendant to be ignorant of plaintiff's mistake, can 
an action be brought without a demand having first been made 
upon him? Clearly not on principle. The defendant has a title 
which the plaintiff gaveto him. Can it be said that the defendant 
has been unjustly enriched at plaintiff's expense, in receiving 
that which the plaintiff gave to him without any fraud on his part ? 
The unjustifiable enrichment, it is submitted, is not a consequence 
of the receipt, but of the detention against the will of plaintiff of that 
which was received with his consent. And the defendant should 
not be subjected to the costs of an action without having first had 
an opportunity of restoring that which he lawfully received. It has 
been so held in England? and in New York.? In Massachusetts it 





1 Kelly v, Solari, 9 M. & W. 54; Devine v. Edwards, 87 Ill. 177; Lawrence v. Amer- 
ican Nat. Bank, 54 N.Y. 432; Lyle v. Shinnebarger, 17 Mo, Ap. 66 (semble); Guild v. 
Balbridge, 2 Swan, 295. See, however, West v. Houston, 4 Harr. (Del.) 170; Wilson v 
Barker, 50 Me. 447 (semble), contra. 2 Freeman v. Jeffries, L.R. 4 Ex. 189, 

8 Southwick v, First Nat. Bank, 84 N.Y. 420. 
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is held! that the cause of action arises immediately upon the pay- 
ment. If, however, a party receives the money knowing of the 
mistake, then there is immediately an unjustifiable enrichment, 
and no demand is necessary.” 

“When the mistake is mutual, both parties are innocent, and 
neither is in the wrong. The party honestly receiving the money 
through a common mistake owes no duty to return it until at least 
informed of the error. It is just that he should have an oppor- 
tunity to correct the mistake, innocently committed on both sides, 
before being subjected to the risks and expenses of a litigation. 
. . . The necessity of a demand does not, therefore, exist in a 
case where the party receiving the money, instead of acting inno- 
cently, and under an honest mistake, knows the whole truth, and 
consciously receives what does not belong to him, taking advan- 
tage of the mistake or oversight of the other party, and claiming 
to hold the money thus obtained as his own.” 8 

Assuming that, in certain cases, no action can be brought until 
demand is made, what rules shall be applied in dealing with the 
Statute of Limitations? The rule ordinarily being that, where a 
demand is necessary, the Statute of Limitations does not run until 
demand is made, suppose the plaintiff learns of the mistake soon 
after the. payment of the money to the defendant, is he to be 
allowed to prolong the defendant’s liability indefinitely by failing 
to make ademand? It would seem not. That which is required 
of a plaintiff out of regard for the defendant should not be used 
by the plaintiff to the defendant’s disadvantage, when, in denying 
his right so to use it, nothing inequitable is done. -And surely a 
plaintiff who has it in his power to entitle himself to bring an 
action at any time cannot complain that he must do so under the 
penalty of losing his right if it is not exercised within a given 
period. Stafford v. Richardson,‘ though not a case of money paid 
under mistake, was decided on this principle. 

Suppose a bill in equity to be filed against an innocent receiver 
of money paid under mistake. Is it necessary for the plaintiff to 
make a demand before filing his bill? As a Court of equity, 
differing from a Court of law where the successful party is 
entitled, as of right, to costs, can give costs against a suc- 
cessful party, the result of allowing the bill to be filed without 





4 Sturgis v. Perton, 134 Mass, 372. 2 Sharkey vw. Mansfield, 90 N. Y. 227. 
8 Finch, J., in Sharkey v. Mansfield, sugva, at p. 229. * 15 Wend. 302, 
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a demand is not to impose on the defendant, as is necessarily 
true at law, a bill of costs in a case where, if his attention 
had been first called to the matter, an action could have 
been avoided. Waiving the technical difficulties, which seem to 
be as great in equity as at law, and the objections of public policy, 
which would seem to dictate that a Court should not encourage a 
course which would be productive of unnecessary litigation, the 
argument of hardship, which is so strong at law, does not prevail 
in equity. A precedent for allowing the bill to be filed without 
first making a demand is found in those cases where a contract 
has been made for the sale of real estate in which there are 
mutual and concurrent conditions, and where, if either party 
desires to bring an action at law, he must aver in his declaration 
and prove on the trial a conditional tender on his part, or a waiver 
by defendant of such tender. It has been held? in such cases 
that the plaintiff can file his bill in equity for specific performance 
without first making a demand, with the consequence that, 
although equity gives him a decree, it awards costs to the defend- 
ant. Now, in such a case, it seems as impossible to predicate a 
breach of contract by the defendant, as it is impossible to predi- 
cate of a defendant to whom money has been paid under mistake, 
an unjust enrichment before a conscious detention thereof. And, 
unless Courts of equity are willing to recognize the rule in 
regard to enforcing specific performance without a demand as an 
anomaly, it would seem difficult to do otherwise than apply the 
same rules to the case under discussion. The plaintiff's claim 
being simply an equitable one, the rule that an equity cannot be 
enforced against a purchaser for value without notice can be in- 
voked by a defendant who has innocently received money paid 
under a mistake.? Although it is beyond the scope of the present 
article to enter at length upon the question of what constitutes 
value, it may not be out of place to refer, in this connection, to the 
case of Newall v. Tomlinson,? especially as it is necessary to refer 
to the case on another point. In that case A and B, each acting 
for an undisclosed principal, but dealing with each other as princi- 
pals, entered into a contract whereby A contracted to buy, and B 
contracted to sell, certain cotton. Weight-lists were furnished by 





1 Pomeroy’s Specific Performance of Contracts, § 363. 
2 See Ins. Co. v. Abbott, 131 Mass. 397; Southwick v, First National Bank, 84 N.Y. 
420; Edgerton v. Youmans, 16 Hun, 28. $L.R.6C. P., p. 405. 
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the warehouse-keeper to both A and B. By a mistake made by 
B’s clerk in adding up the figures, the weight appeared to be 
greater than it really was, and led to anoverpayment by A. Bat 
the time of the sale had made advances to his principal on the 
cotton, and on receiving the money applied it in extinguishment 
of this indebtedness. After B’s principal became insolvent A dis- 
covered the mistake, and, B refusing to refund the overpayment, 
sued for money had and received. It was held that the plaintiff 
could recover. In behalf of the defendant the rule was invoked 
that, in the case of money paid under mistake to an agent, 
there can be no recovery against an agent who has, in igno- 
rance of the mistake, paid the money over to his principal. The 
Court said that this rule had no application; and on this point 
the decision is unquestionably sound, for in the case supposed 
by the counsel, of payment over by an agent, the agent is able 
to say to the plaintiff, when sued by him, You have no claim 
against me, as I have done with the money just what you in- 
tended I should do, and its receipt by me has not resulted in 
my enrichment. Whereas, in Newall v. Tomlinson, the money 
was never paid to plaintiff with the intention that he should pay 
it over to any one. But as the defendant extinguished, as he 
was authorized to do, a claim which he held against his principal, 
he was plainly within the rule of a purchaser for value without 
notice If the defendant had gone through the form of giving 
the money to his principal, and then receiving it back in payment 
of the debt, clearly he would have been within the rule protecting 
a purchaser ; and yet the difference in form can make no difference 
in the real nature of the transaction.2 It seems impossible to 
support the decision unless on the possible ground that the mis- 
take was made in the first place by the defendant through his 
clerk ; and yet if he was negligent, was not the plaintiff equally so, 
as he had lists before him which would have enabled him to dis- 
cover the defendant’s mistake? Reference is made by some of the 
judges to the fact that it was defendant’s mistake, but there is no 
reason for supposing that an absence of that fact would have led 
to a different decision. 

The case also suggests another point : How far is a change of 
position which prevents the defendant being put 7” statu quo an 





1 Ins, Co, v. Abbott, 131 Mass. 397; Southwick v. First National Bank, 84 N. Y.420. 
2Ins, Co. v, Abbott; Southwick v, First Nat. Bank, supra, at p. 436. 
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answer to an action brought to recover money paid under 
mistake ? 

In Newall v. Tomlinson certainly the defendant’s position was 
materially changed in consequence of the payment, and in such a 
case, if the loss which the defendant will sustain, if the plaintiff is 
allowed to recover, equals the amount which he has received 
from the plaintiff, it is difficult to understand how he is unjustly 
enriched at the plaintiff's expense. If the parties are equally 
innocent, and the defendant has the title to the money in question, 
it would seem rather that a Court in taking it away froth him un- 
justly enriches the plaintiff at the defendant’s expense. 

Of course, if it can be shown that the plaintiff, rather than the 
defendant, is responsible for the mistake, the defendant, rather than 
the plaintiff, should bear the loss. 

There seems to be little in the way of authority on this point. 
In Durant v. Ecclesiastical Commissioners,! it was held that the 
defendant’s change of position would not prevent arecovery. This 
is opposed to the dicta found in Freeman v. Jeffries,? and is cer- 
tainly opposed to the acta contained in many cases in this country.® 

What constitutes a mistake of fact as distinguished from a mis- 
take of law will be considered hereafter, in discussing the question 


of the right to recover money paid under a mistake of law. 
William A. Keener. 


CAMBRIDGE, 





16 Q. B. D. 234. 2L, R. 4 Ex. 189. 
8 Appleton Bank v. McGilvray, 4 Gray, 518; Lawrence v. American National Bank, 
54N. Y. 432; Guild v, Balbridge, 2 Swan, 295. 
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OSBORN v. THE BANK OF THE UNITED STATES. 





HIS case, as it appears in 9 Wheat. 706, has always held rank 

as a leading case, and for several reasons : it contains one of 

the great opinions of our greatest Chief-Justice; it involved, as 

reported, the question of the amenability of State officers to judi- 

cial process and restraint when acting as such officers; it also 

involved the question of the right of a State to levy and collect 

a tax upon a branch of the Bank of the United States; and it 

involved other very interesting questions of constitutional and 
statutory law and construction. 

The recent Virginia Coupon-Contempt cases, just argued } 
before the Supreme Court, have served to bring out the fact of 
which the writer, at least, had no previous knowledge, — that this 
case, as it appears in 9g Wheaton, is, as Mr. Bigelow says of Chan- 
delor v. Lopus, referred to by Mr. McMurtrie in the last number 
of the Harvarp Law REVIEW, imperfectly reported; and to such 
an extent that, by a curious process of synecdoche, an incident of 
that case has been made, for fifty years apparently, to stand for 
the whole.. The highest authorities seem to have fallen into this 
error. Thus, in two recent celebrated cases in the Supreme Court 
of the United States, — United States v. Lee, 106 U.S., and Louis- 
iana v. Jumel, 107 U.S., — Mr. Justice Miller, in the former case, 
referring to Osborn v. Bank as “a leading case, remarkable in 
many respects,” describes it as a case which decided that “the 
decree of the Circuit Court ordering the restitution of money” 
seized by Osborn or his agent, Harper, from the vaults of the 
bank, was correct (page 214); and Mr. Chief-Justice Waite, in 
the latter case, refers to it as a case in which “ the principle applied 
in the decision is thus stated in the head-note of the report: ‘A 
Court of equity will interpose by injunction to prevent the trans- 
fer of a specific thing, which, if transferred, will be irretrievably 
lost to the owner.’”’ 

The importance of this case as an authority in the Virginia 
cases led the counsel for the bondholders to examine the original 
record of the case as it lies in the archives of the Supreme Court, 





} The opinion in these cases has since been delivered, and will be noticed as soon as 
it is printed. — Eps. 
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and it was printed and placed in the hands of the Court upon the 
recent argument, as well as on the argument in the Court below. 
The correct statement of the case will be of interest, I think, to 
the profession at large. 

The original bill in the Court below, filed at the September 
term, 1819, prayed for an injunction against Osborn, Auditor of 
the State, to restrain him from carrying into execution the pro- 
visions of an Act of the Legislature of Ohio, which directed the 
levy and collection of a tax from all banks transacting business in 
that State, which, of course, included the branch of the United 
States Bank, —as the auditor threatened todo. The injunction 
was awarded in the Court below, and both the subpoena and in- 
junction were issued and served under this bill on Osborn and his 
agent, Harper. 

In September, 1820, leave was given to file a supplemental 
and amended bill and to make new parties. The amended bill 
charged that subsequent to the service of the subpoena and injunc- 
tion on the 17th of September, 1819, Harper, who was employed 
by Osborn to collect the tax, proceeded to the office of the bank 
at Chillicothe, and by violence seized $100,000 belonging to, or on 
deposit with, the bank ; andthat the same had then been delivered 
to Curry, Treasurer of the State, who, in turn, had delivered it to 
Sullivan, his successor. The bill prayed that Curry, Sullivan, 
Osborn, and Harper be made defendants, and be decreed to re- 
store the same, and be enjoined from proceeding further under 
said Act. 

On September 5, 1821, the Circuit Court made its final decree 
upon the bill and amended bill, the answers of the defendants 
Curry and Sullivan, and the exhibits ; whereby the bill and amended 
bill, as to Osborn and Harper, were taken for confessed, and there- 
upon it was adjudged, ordered, and decreed that the defendants, 
or some of them, pay over and deliver to the complainants the sum 
of $100,000, being the same which was seized and taken from the 
complainants, with interest thereon from the 17th day of Septem- 
ber, 1819, until paid; and it was further adjudged, ordered, and 
decreed that “the defendants, and each of them, be perpetually 
enjoined from proceeding to collect any tax which has accrued, or 
may hereafter accrue, from the complainants under the Act of the 
General Assembly of Ohio, in the bill and proceedings mentioned.” 

Mr. Wheaton’s report upon this point says only (page 743): 
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“The cause came on to be heard upon these answers, and upon 
the decrees mzst against Osborn and Harper, and the Court pro- 
nounced a decree directing them to restore to the Bank the sum of 
$100,000, with interest on $19,830, the amount of specie in the 
hands of Sullivan. The cause was then brought by appeal to this 
Court.” 

The truth is, as has been stated, that the Court below pronounced 
a decree which, in terms, after decreeing the return of the sum of 
$100,000, with interest upon a part thereof, decreed specifically a 
perpetual injunction against further proceedings under the Act of 
the Legislature of Ohio, which was drawn in question. 

The result of the affirmance of the decree in Osborn v. Bank, 
by the Supreme Court of the United States, is, therefore,— 

First: That an injunction will be granted to enjoin State officers 
from executing an unconstitutional State statute, where complain- 
ants show a proper interest therein ; and, 

Second: That when, in the course of the execution of such a 
statute by such State officers, specific funds have been seized by 
such State officers, and will be lost to the owner if transferred, an 
injunction will go to prevent such transfer. 

That this was the scope and effect of Osborn v. Bank is clear 
beyond question, not only upon the record, but upon the opinion of 
Chief-Justice Marshall, wherein, under the fifth head, he discusses 
the question whether “the case made in the bill warrants the inter- 
ference of a Court of Chancery,” and in which he states the question 
as follows (page 838) : — 

“ The true inquiry is, whether an injunction can be issued to 
restrain a person whois a State officer from performing any official 
Act enjoined by statute ; and whether a Court of equity can decree 
restitution if the Act be performed?” Both these questions were 
answered in Osborn v. Bank by Chief-Justice Marshall in the 
affirmative, but the answer to the first is the leading thought and 
conclusion of the case and the opinion. 

It is to be hoped that, in some way, the report of this great 
case may be so amended or supplemented as to bring out clearly 
its full scope and most important feature. 


D. H. Chamberlain. 
NEw YorK, 
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PRIVITY OF CONTRACT. 





PERHAPS the tradition in the elementary law of contracts 
most thoroughly grounded in the minds of law students 
is the general proposition that an agreement between A and B 
cannot be sued upon by C, even though C would be benefited by 
its performance. It always was, with Harvard law students at.all 
events, an article of faith that rights founded on contract belong to 
the person who has stipulated for them; and that even the most 
express agreement of contracting parties would not confer any right 
of action on the contract upon one not a party thereto.! Indeed, 
it so happened that almost my first experience, as the callow 
practitioner, occurred in naively asking a New York Court to rule 
that a plaintiff, being privy neither to the promise made by the 
defendant to a third party, nor to the consideration given for it, 
has no standing in court, in seeking to enforce its performance. 
But the New York Court had different notions, and would rule 
no such thing. I was informed that the doctrine in that shape had 
long since been exploded, and that jurisprudence had advanced 
to a stage where the law operating on the act of the parties 
created the duty, established the privity, and implied the obliga- 
tion on which the action is founded. And, upon further investi- 
gation, I actually found that no less learned a body of judges than 
the New York Court of Appeals had, in words at least, distinctly 
made this legal somersault, and had apparently succeeded in leg- 
islating the old principle out of existence.” 

More than that, before it could recover itself sufficiently to ap- 
preciate what had happened, the departure was seized upon with 
avidity in other jurisdictions, and the heresy is to-day in some 
States well-established doctrine. The New York Courts, however, 
were soon put on the defensive, and, pitifully and apologetically 
squirming and shifting under the heavy burden, began to limit the 
new rule and hem it about, and to refuse to apply it to cases differ- 
ing in any of their circumstances from precedents that were not 
fac-similes, until to-day its inventors would hardly recognize their 
creature. We find a never-ceasing pricking of conscience. 





1 This doctrine is not taught in the School at the present day.—Ebs, 
2 Lawrence v. Fox, 20N, Y. 268; Burr v. Beers, 24 N. Y. 178. 
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Thus, the new rule was early applied to the case of the assump- 
tion of a mortgage by an assignee from the owner of the equity 
of redemption, who had made the mortgage.! 

But when it was attempted to apply the doctrine to the case 
of an assumption by the assignee of an owner of the equity, who 
was himself not liable for the payment of the mortgage, the attempt 
failed. ‘The Courts are not inclined to extend the doctrine of 
Lawrence v. Fox. . . . Judges have differed as to the princi- 
ple upon which Lawrence v. Fox and kindred cases rest.” ? 

So, too, where the owner of the equity of redemption makes a 
second mortgage, and this mortgagee assumes the payment of the 
first mortgage, the first mortgagee cannot avail himself of that 
assumption. “In Burr v. Beers the amount due upon the mort- 
gage was reserved out of the purchase money, and left in the 
hands of the purchaser, upon his agreement with the vendor to 
apply it to the payment of the mortgage debt.” ® 

The necessities of the Court of Appeals develop further distinc- 
tions. A retiring partner protects himself against the possible 
default of a copartner, on the latter’s promise to assume the debts 
of the copartnership, by taking the guarantee of a third person. 
Held, not available by creditors of the copartnership. Merrill v. 
Green, 55 N.Y. 270, ail in spite of Claflin v. Ostrom, 54 N.Y. 
581. So, too, in the same volume of reports we have the follow- 
ing discrimination : — 

Where a new partner assumes certain debts, unliquidated by 
the old partners, he is liable to these creditors of the former co- 
partnership.‘ 

But where the assets of a firm were transferred to A upon his 
promise to pay the firm’s debts, one of which was a promissory 
note negotiated to plaintiff before maturity, it was held, that A, 
who was sued upon his promise to pay this note, could set off a 
claim owed to him by the previous holder of the note. “It would 
be a great extension of the doctrine of Lawrence v. Fox to hold 
that a promise to a debtor to pay his debt was a direct under- 
taking of the promisor with each of the persons successively 
who should acquire the interest of the original creditor, and this 
construction is not justified when there are no special words indi- 
cating that intention.” ® 





1 Burr v. Beers, 24 N.Y. 178, * Arnold v. Nichols, 64 N.Y. 117, 
2 Freeman v. Turner, 69 N.Y. 280. - 5 Barlow v, Myers, 64 N.Y. 41. 
8 Garnsey v. Rogers, 47 N.Y. 233. ‘ 
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And it has been held that the obligation involved in the con- 
dition of a bond is not such a promise as is available to any one, 
not the obligee of the bond. “But it is not every promise made 
by one to another, from the performance of which a benefit may 
ensue to a third, which gives a right of action to such third per- 
son ; he being neither privy to the contract nor to the considera- 
tion, the contract must be made for his benefit, as its object, and 
he must be the party intended to be benefited.” } 

Where A sold certain property to B, the proceeds of which were 
to be paid to C, and a warrant of attachment was served upon Bb, 
in an action to recover a claim against A, and before these pro- 
ceeds had been distributed, it was held that the sheriff was entitled 
to recover from B. It reads like a bit of irony to find Judge 
James using the words: “ Privity of contract was once deemed of 
some importance in testing the right of one who sought to enforce 
an agreement. . . . Can it be doubted that the original creditor 
could maintain an action for the original debt ?” 2 

And where a defendant, holding under a warranty deed, by 
which he had assumed the mortgage made by his grantor, was 
evicted by paramount title, the covenant of assumption was held 
not enforceable by the mortgagee, notwithstanding Lawrence v. 
Fox and Burr v. Beers. “But I know of no authority to support 
the proposition, that a person not a party to the promise, but for 
whose benefit the promise is made, can maintain an action to en- 
force the promise, where the promise is void, as between the 
promisor and the promisee, for fraud, or want of consideration, or 
failure of consideration. It would be strange, I think, if such an 
adjudication should be found.” 8 

But is not the argument with Judge Earl, who, in a dissenting 
opinion, protests against these artificial distinctions? ‘The notion 
that the right of the third party to enforce such a promise depends 
solely upon the doctrine of equitable subrogation, as defined in 
King v. Whitely (10 Paige, 465) and Trotter v. Hughes (12 N.Y. 
74), has been thoroughly exploded in Burr v. Beers, Coster v. The 
Mayor, Thorp v. The Keokuk Coal Co., and many other cases.” 

It is no wonder that an occasional Court of original jurisdiction 
is carried to curious extremes in trying to logically pursue these 
refinements. So late as January last we were told that where a 





“ 1 Simson v. Brown, 68 N.Y. 355. 8 Kelly v. Roberts, 40 N.Y. 432, 
2 Punning v. Leavitt, 85 N.Y. 30. 
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parent had delivered to the child a written agreement made for 
its benefit with a third person, the contracting parties, because of 
such delivery, had lost all control over the agreement, for the pur- 
pose either of alteration or rescission.! 

It is with great diffidence that I undertake to formulate these 
various authorities ; but perhaps the final outcome of the New 
York cases might be stated to be that where A makes to B, for a 
consideration that is legal and that does not fail, a promise to do 
something, which promise is legally enforceable by B, and obtained 
by him in order to benefit C, C can enforce against A the per- 
formance of his promise, unless B sooner obtains compensation 
for its breach, or releases the promisor ; but that third persons are 
no longer permitted to sue on contracts, upon the ground simply 
that, by their performance, they, the third persons, would be in- 
cidentally benefited. 

“The general rule is, that when two persons, for a consideration 
sufficient as between themselves, covenant to do some act, which 
if done would incidentally result in the benefit of a mere stranger, 
that stranger has not a right to enforce the covenant, although 
one of the contracting parties might enforce it as against the 
other.” 2 

But, even amended and purified, the existing New York rule 
represents an anomaly, and in casting about for the origin of the 
apostasy one comes naturally upon Sutton v. Poole, Ventris, 318, 
as the entering wedge. And yet this venerable precedent was saz 
generis, in that the plaintiff, who claimed the benefit of the con- 
tract, was related by blood to one of the contracting parties, who 
himself had no personal interest in its performance, and therefore 
might reasonably be deemed to have made the contract solely for 
the benefit of the plaintiff. And, by way of apology for that 
decision, it should undoubtedly be remembered, that at the time 
of its rendition it had not yet been clearly established that love 
and affection were not a uniformly sufficient consideration. And 
it is not certain that the earlier authorities, of the nature of Sutton 
v. Poole, were not influenced by the fact that assumpsit, being an 
action on the case, was one in the nature of tort, in cases of which, 
of course, privity was unnecessary.® 

And the distinction between covenants and simple contracts is 





1 Knowles v. Erwin, 26 W. Dig. 37. 8 Dicey on Parties, 85. 
2 Railroad Co. v. Curtiss, 80 N. Y. 219. 
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clearly recognized by those Courts that accept the doctrine to 
which exception is taken.} 

I think that it will be found that most of the cases, in all juris- 
dictions, in which a stranger to the contract has been permitted to 
enforce it, and however broad the ground of decision given, are 
distinguishable on their circumstances and divisible into the 
following heads, — a. Novation; 4. Agency; ¢c. Action of money 
had and received; ad. Negligence; e¢. Trusts; f. Nearness of 
relationship ; g. Privity of estate. 

a. Novation. — This, of course, refers to the substitution of a 
new obligation for an old one, which is thereby extinguished. 
Strictly, indeed, in that case the plaintiff is not a stranger to 
the agreement, regarding the whole transaction as a single one. 
A legal consideration actually proceeds from plaintiff to defend- 
ant (see Bank v. Grand Lodge, 98 U. S. 123), in which, by- 
the-by, an admirable criticism of the Lawrence v. Fox principle 
is stated by Justice Strong: “But where a debt clearly exists 
from one person to another, a promise by a third person to 
pay such debt, being primarily for the benefit of the original 
debtor, and to relieve him from his liability to pay it (there 
being no novation), he has a right of action against the promisor 
for his own indemnity, and, if the original creditor can also sue, the 
promisor would be liable to two separate actions, and therefore 
the rule is that the original creditor cannot sue. His case is not 
an exception from the general rule that privity of contract is 
required.” 

b. Agency. — A contract made by an agent on behalf and for the 
benefit of his principal may, of course, be ratified and enforced 
by the principal. The promisee is regarded as the agent, though 
in form the principal.? 

c. NMegligence. — Such actions, even where sounding in contract, 
are really founded upon the defendant’s tort. Independently of the 
express obligation, a defendant’s negligence, resulting in injury to 
the plaintiff, who has not contributed thereto, is actionable. So that, 
e.g., where a servant, travelling with his master, who applied and 
paid for his transportation, lost his portmanteau through the negli- 
gence of the railway company, the servant was permitted to re- 
cover its value from the company.® 





1 See cases supra. 
2 See opinions, Johnson, C, J., and Denio, J., in Lawrence v, Fox, supra, 
8 Marshall v. York, 11 C. B. 655. 
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d. Money Had and Received. —This is now generally ad- 
mitted to be in the nature of an equitable action, so that any party 
may sue another for money in his possession to which said party, 
in view of all the circumstances of the case, is equitably (er eguo et 
bono) entitled.} 

e. Zvrusts.— Where, under an agreement, assets have come into 
the promisor’s hands or control, in trust, express or implied, to pay 
the plaintiff's claim, the payment can be enforced by the plaintiff ; 
that is, the trustee can be compelled to execute the trust.? 

f. Nearness of Relationship.— These cases are made to rest upon 
the ground that the person obtaining the promise, and from whom 
the consideration moves, intends it as a gift to the one in whose 
favor the stipulation reads. They seem to proceed upon some 
such theory as that if the promise be not for the benefit of the 
plaintiff it is not for that of any one, and that, as a question of 
policy, the one person interested in the performance of an agree- 
ment should be permitted to enforce it. It comes very near to 
being an exception to prove the rule.® 

g. Privity of Estate. — Where the lessee assigns the lease to 
the defendant upon his agreement to pay the stipulated rent to 
the lessor, the defendant is liable to the lessor on this, as indeed on 
all covenants that run with the land. And yet even here the 
limitation is made that such liability continues only so long as the 
defendant remains the legal assignee, making it appear the more 
clearly that the liability arises from the privity of estate, and not 
from any privity of contract.* 

It must not be supposed that the Harvard Law School Alumni 
have been so faithless to the tradition of their Alma Mater as to 
supinely acquiesce in the legal monstrosity born of the dictum in 
Lawrence v. Fox. In a recent case, in which a debtor had abso- 
lutely transferred all his property to the defendant, one of his 
creditors, upon the defendant’s promise to pay all the debts, we 
succeeded in sustaining a demurrer to the complaint of one of 
those creditors. Judge Wallace threw himself heroically into the 
breach in Austin v. Seligman, 18 Fed. Rep. 519. But, shortly after, 
the State Courts expressly refused to follow him in a substantially 
similar case, and our hearts were again made to yearn for the flesh- 





1 Bull v, Boughton, 2 Denio, 21. 2Garnsey v. Rogers, supra. 
8 See King v. Whitely, 10 Paige, 465; Knowles v. Erwin, supra. 
# See Walton v. Crosby, 14 Wend. 64; Mellen v. Whipple, 1 Gray, 317. 
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pots of Cambridge. Perhaps we shall get relief from the Field 
Code, which begins to loom up with terrible distinctness, and 
already poses as the layman’s panacea and the lawyer’s dragon. 
Some of us believe that it will prove a boomerang. Even the 
Statute of Frauds, it will be remembered, has required interpreta- 
tion. But I digress, and forget that my subject is a question of 
privity, while with ‘this code it can never be a question of consid- 
eration. 
Fesse W. Lilienthal. 


New York. 





THE RESPONSIBILITIES OF AMERICAN 
LAWYERS. 


I’ is one of the popular fallacies of the present day that the 

responsibility for the state of the law rests entirely with the 
legislative branch of the government. In reality, this responsibil- 
ity is in every country shared to a great extent by the legal pro- 


fession, and the slow development of the law, which results from 
the writings of jurists, the judgments of courts, and the customary 
practice of lawyers, is, perhaps, more irresistible, because less no- 
ticed, than the violent changes produced by direct legislation. This is 
especially true in countries where the decisions rendered in actual 
cases furnish the main source of legal authority. It is not, how- 
ever, the general responsibility of lawyers in lands where the com- 
mon law prevails that I wish to consider. It is the more restricted 
but more weighty duty which is laid upon the legal profession in 
America by the peculiar nature of our system of government. 
The immense power given to the courts by our constitutions is 
so familiar to us that remark upon it has become commonplace, 
and for that very reason we sometimes fail to realize its true signifi- 
cance as fully as does the foreigner to whom it is a subject of aston- 
ishment. We are in the habit of speaking of our political system 
as a government by the people, carried on by means of three coor- 
dinate branches,— the Executive, the Legislative, and the Judicial ; 
but when these expressions are examined carefully, it is evident 
that they are misleading, and, perhaps, inaccurate, at least in the 
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sense in which they are commonly understood. These three 
branches, in the first place, are called codrdinate, and work each in 
a separate and defined province; and yet, as must of necessity be 
the case in human affairs, the lines of demarcation are not always 
clear, and unless confusion is to be endless, a power must exist 
somewhere to determine the limits of the separate provinces, and 
to decide controversies in regard to them. The power to do this 
has been confided to the courts in accordance with the principles of 
the common law, if not by the express provisions of the Con- 
stitution. The judicial branch of the government, therefore, is the 
final arbiter and ultimate authority on all matters touching the limits 
of the powers granted by that instrument. It possesses no direct 
initiative, but it is the sole and final judge of its own rights as well 
as of those of the Executive and the Legislature, and in this sense, 
while greatly inferior in force, it is superior in authority to the other 
two branches of the government.! 

Now let us consider for a moment the nature of the body in 
which this vast power is vested. The Executive and Legislature 
are elected by the people, or by some rough approximation to a 


1 An extended discussion of the effect which a decision by the Supreme Court on a 
point of constitutional law has upon the other branches of the government would not be 
appropriate in this article; but as I have to some extent assumed the correctness of one 
side of a controversy upon the point, a few words of explanation in a note may not be out 
of place. A decision by the highest court of appeal has two distinct effects. In the 
first place, it is absolutely and finally binding on the parties to the suits and all persons 
claiming under them, and it is binding on no one else. In the second place, it estab- 
lishes a precedent which, under ordinary circumstances, is morally certain to be followed 
whenever the same question is again presented to the court ; and it is in consequence of 
this second effect of a decision that the court has virtually power to settle the law. Now, 
in the United States, all officers of the government are subject to the ordinary rules of the 
common law (with a few exceptions, in some States, for example, of soldiers called out 
to suppress a riot, etc.), and although the courts have no general power to command the 
performance of official duties, yet a public officer can be sued or prosecuted for violations 
of the law like any other citizen, and his official position or the orders of his superior are 
no defence to him. If he has done any act in excess of his authority, he is liable for it 
precisely as any one else who had done the same act would be; and it is for the ordinary 
courts of common law to decide whether the act in question is beyond his authority or 
not. If, therefore, the court has decided that a certain statute is unconstitutional, every 
one knows that he may treat that statute as invalid. He knows that the court will give him 
redress against any person, whether public officer or private citizen, who injures him under 
color of its provisions; and he knows that he may resist any officer or other person who 
attempts to enforce it, and that he will be held harmless for so doing. In many of the 
continental countries of Europe a public officer is not amenable to the ordinary process 
of law, either by virtue of a provision that he cannot be sued or prosecuted in the ordinary 
courts, on account of any act done under color of his office, without the consent of a 












eS SS Se Se Se ee 


234 HARVARD LAW REVIEW. 


majority of the people, and, in a general way, they are expected to 
carry out the wishes of their constituents ; but the Courts stand in 
avery different position. They are not in any ordinary sense of the 
word the representatives of the people, and it is not their mission to 
enforce the popular will. To some extent, it is true, the opinion 
has prevailed that the judges, like all other public servants, ought to 
depend for office upon popular esteem or approval; and in many 
States laws have been accordingly passed providing that they 
shall be elected by the people for limited terms. But, happily, 
the influence of such ideas appears to be on the wane, for the 
lengthening of the terms for which judges are chosen, and the 
provisions forbidding reélection, seem to indicate a return to a 
moral rational view of the functions of the judiciary. If, indeed, it 
were the duty of the courts to give effect to the wishes of the 
people upon constitutional questions, our government would be a 
truly absurd one. The judicial body would then be a sort of 
additional legislature extremely ill-fitted for its task. But, in fact, 
the duty of the courts is almost the reverse of this, because the 
popular desire for a law may very well be presumed from the fact 





council composed of his official superiors, or because his acts are cognizable only by 
special administrative tribunals; and where this is true, it is clear that the judiciary 
cannot by their decisions bind the other branches of the government. There is, in those 
countries, one law for the citizen and another for the public servant; and, in fact, the 
rights and duties of the latter are regulated by a vast body of special law known as the 
droit administratif, which falls entirely outside the jurisdiction of the ordinary courts. 
By this means the Executive has been made really independent of the judiciary! But 
nothing of this kind is true in the United States. There is here only one law, admin- 
istered by one set of tribunals, to whose jurisdictions every one is subject. It follows 
that the law administered by the courts is the one law of the land, binding on all persons 
and all branches of the government, This must of necessity be the case so long as 
public officers are by law and in fact amenable to the ordinary process of the courts, 
and it is as true of constitutional as of the common law, so far, at least, as the rights of 
individuals are concerned. The fact is that a great deal of confusion is introduced into 
this subject by regarding the provisions of the Constitution as a statement of political max- 
ims, instead of a source of positive Jaw. If it is admitted (what no one now attempts 
seriously to deny) that the Constitution is in effect a law enacted by a body of higher 
legislative authority than Congress, the question is really cleared of most of its diffi- 
culty, for noone doubts that the Executive is bound by a judicial construction of a statute, 

The statements in the text must, of course, be understood with the qualification that the 
courts have authority to determine the limits of the powers granted by the Constitution 
only when the question is presented in actual litigation, But as there is no question of 
this sort which may not arise in an actual case, the qualification does not impair the cor- 
rectness of the statement. 





1 This matter is admirably treated is A. V. Dicey’s ‘‘ Law of the Constitution,’ London, 1885. 
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that it has been passed by the Legislature, and the courts are given 
power to treat a statute as invalid in order that they may thwart 
the popular will in cases where that will conflicts with the provisions 
of the Constitution. Now, the Constitution is always older than 
the law in question, and may be more ancient by a century, so that 
the court, in deciding that a law is unconstitutional, declares, in 
effect, that the present wishes of the people cannot be carried out, 
because opposed to their previous intention, or, perhaps, to the views 
of their remote ancestors. Of course all our constitutions have a 
safety-valve in the power of amendment, so that any of them can 
be changed by a sufficient proportion of the voters, if they persist 
long enough in the same opinion ; but this, while modifying, does 
not do away with the fact that it is often the duty of our courts to 
defeat the immediate wishes of a majority of the people. Stated in 
such a form, the power of our judiciary is certainly very startling ; 
and it is even more surprising that a power so extensive should 
have been placed in the hands of a small number of men, chosen 
exclusively from one profession, and that among a people who are 
jealous of the influence of all associations and professions, and who 
are impatient of authority of every kind. Thetruth is that our fathers, 
while admitting the right of the majority to govern within certain 
limits, believed that there were principles more important than 
the execution of the popular will, and rights which ought not to be 
violated by the impulse and excitement of a majority ; and the con- 
stitutional provisions established by them remain in force to-day, 
because we still believe in the sacredness of the principles which 
they preached. These principles stand on the same ground as 
moral precepts. The restraints they place upon us are not always 
agreeable, but we continue to uphold them, because we believe in 
their inherent righteousness and in their importance to the well- 
being of the world. The duty of-watching over and guarding 
these fundamental principles, —these legal morals, if I may be 
allowed the term, — of developing, explaining, and defending them, 
rests with the legal profession; and if this is true, it is surely 
difficult to overestimate the responsibility of lawyers in America. 
I have said that the constitutional principles taught by our 
fathers retain their force to-day because we still believe in them ; 
but the statement may, perhaps, require some explanation. Fora 
long time the Constitution of the United States was the object of 
what had been called a fetish worship; that is, it was regarded 
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as something peculiarly sacred, and received an unquestioned 
homage for reasons quite apart from any virtues of its own. 
The Constitution was to us, indeed, what a king has often 
been to other nations, —it was the symbol and pledge of our 
national existence, and the only object on which the people could 
expend their new-born loyalty. Let us hope that such a feeling will 
never die out, for it isa purifying and ennobling one; but to- 
day our national union is entirely accomplished, and we need no 
symbol or pledge to assure us of the fact. We can no longer 
expect, therefore, the blind veneration for our Constitution which 
prevailed in the first decades of the century. This is a time when 
all forms of government are being put to the test, and our own 
must approve itself by the excellence of the principles upon which 
it is built. At the present moment the power lodged with the 
courts appears, it is true, to be the most stable feature of our 
government ; and, in fact, we are so accustomed to see judicial 
decisions readily accepted and implicitly obeyed, that we cannot 
help attributing to them a mysterious intrinsic force. We are 
naturally in the habit of ascribing to the courts a sort of super- 
natural power to regulate the affairs of men, and to restrain the 
excesses and curb the passions of the peopie. We forget that no 
such power can in reality exist, and that no court can hinder a 
people that is determined to have its way. In short, that nothing 
can control the popular will except the sober good sense of the 
people themselves. One has only to turn his eyes to France to 
see the truth of this statement. That country has had a dozen 
constitutions, each as sacred as such an instrument can be, but 
they have all been short-lived, and no one supposes that their frail 
existence could have been preserved by granting to the French 
courts the powers possessed by our own. The cause of such a 
state of things is obvious. The French constitutions are the work 
of a party, and the people at large’are more anxious to accomplish 
their immediate aims than to maintain the theoretical doctrines 
embodied in these instruments. The reverse of this is true here, 
and it is because our people care more for their Constitution than 
for any single law enacted by the legislature that constitutional 
government is possible among us. So long as such a feeling con- 
tinues, our Constitution and the power of our courts will remain 
unimpaired; but if at any time the people conclude that constitu- 
tional law, as interpreted by lawyers, is absurd or irrational, the 
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power of the judiciary will inevitably vanish, and a great part of the 
Constitution will be irretrievably swept away. Our constitutional 
law depends for its force, therefore, upon the fact that it approves 
itself to the good sense of the people ; and the power of the courts 
is held upon condition that the precedents established by them are 
wise, statesmanlike, and founded upon enduring principles of 
justice which are worthy of the respect of the community. 

How, then, it may be asked, are the courts to make their decis- 
ions respected and approved by the people? By catching the 
current of popular opinion and leaning towards that interpretation 
of constitutional questions which the wants of the day appear to 
demand? By no means. Such a course is of all the best calcu- 
lated in the long run to bring the judiciary into disrepute, for it 
makes of them a political instead of a legal body. To suggest it 
shows an entire want of appreciation of the genius of our people ; 
and, in fact, the cases in which the bench has suffered the great- 
est loss of influence have been those in which it has allowed pop- 
ular excitement, or party prejudice, which is really the same 
thing, to affect its opinions. What is needed to maintain the 
esteem in which the courts are now held is a careful study of the 
principles established’ by the Constitution, and a clear development 
of the theories of constitutional law; not theory in the narrow 
sense of something contrasted and often irreconcilable with prac- 
tice. Theory in this sense is nothing more than a set of doctrines, 
at best the logical result of premises more or less inaccurate. It 
is extremely easy to manufacture, and is justly an object of suspi- 
cion tothe community. But what we need in the study of consti- 
tutional law is theory ina higher sense. We need that ripe scholar- 
ship which regards theory as truth stated in an abstract form, to 
be constantly measured by practice as a test of its correctness ; 
for theory and practice are in reality correlatives, each of which 
requires the aid of the other for its own proper development. It 
often happens, when some zealous student propounds a striking 
doctrine whereby all the problems in the world are reduced to the 
form of a quadratic equation, that a bystander remarks: “ That 
may be all very well in theory, but it will not work in practice.” 
This saying is a very common one, but it is founded on a most 
“ pernicious error, for either it uses the word “theory ” in the ridic- 
ulous sense of something which ought to be true, and would be 
true if the world were properly constructed, or else it assumes 
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that a theory may be correct although inconsistent with the facts 
or practice which it attempts to explain ; whereas in reality a theory 
which does not agree with the facts, or will not work in practice, 
is simply wrong. A practice, on the other hand, which is not 
guided and enlightened by abstract or theoretical study is short- 
sighted, unprogressive, and extremely likely to be based upon a 
blunder. 

It may seem to the reader that there is no danger of falling into 
either of these errors in the study of constitutional law, but a careful 
review of the decisions on the subject, especially those to be found 
in some of the State reports, will convince him that the judges 
have been constantly falling into one or the other of these pitfalls, 
and sometimes, strange as the feat may appear, into both of them 
at the same time. There are many decisions in which the court 
evidently had no principle of general application in mind at all ; 
others where the opinion is based upon some high-sounding but 
entirely inaccurate generality, which, if literally applied, would 
overrule half the cases and upset the whole fabric of constitu- 
tional law; and there are not a few cases in which the generality 
is enunciated with solemn gravity, while it is perfectly clear 
that it had nothing to do with the decision, which was de- 
termined by the judge’s general impression of the case. Let me 
not be supposed to apply any of this language to the decisions of 
our great constitutional lawyers. On the contrary, I have the 
highest appreciation of the labors of these men, and I feel that 
their country owes them an eternal debt of gratitude. Marshall, 
indeed, who set the tone for his successors, combined the wisdom 
of the philosopher with the good sense of the magistrate, and it 
is precisely because these qualities are so rarely united that I 
wish to insist on the importance of both of them, and to signalize 
the evils which may flow from the absence of either. 

Those persons who regard the provisions of the Constitution, 


and particularly the ones designed to protect the rights of the in- 


dividual, not as a mere collection of arbitrary rules, but asa set 
of principles adapted to promote the happiness and prosperity of 
the people, will find it easy to believe that these principles, clearly 
expounded and wisely applied, cannot fail to retain their hold upon . 
the respect of the citizen. 

A careful study of constitutional law is especially important at 
this time, because the fourteenth amendment to the Constitution of 
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the United States has furnished an opportunity for a review of the 
decisions of the State courts upon a most important branch of the 
law. The first ten amendments to the Constitution, including the 
provision that no one shall be deprived of life, liberty, or property 
without due process of law, were adopted, as it was early settled, 
solely for the purpose of limiting the power of Congress. They 
imposed, therefore, no restraint upon the legislative power of the 
several States ; and as Congress found few occasions to violate 
this provision, the federal judges were seldom required to put a 
construction upon it. The State Constitutions, however, contain 
similar clauses, and the State courts have had abundant oppor- 
tunities to interpret them. Now, the fourteenth amendment, 
adopted after the close of the civil war, contains a provision 
extending the same limitation to the power of the several States, 
and in this way the acts of the State legislatures which are sup- 
posed to violate the rights thereby secured have been drawn within 
the jurisdiction of the courts of the United States. The great 
branch of constitutional law, therefore, which depends upon this 
important part of the Bill of Rights is now being reviewed by the 
federal judges, who are not bound by the decisions made in the 
State courts, and yet have the benefit of the experience of a 
century. 

What I have said may appear to touch only the judges, and to 
have no application to the profession at large. But, in the first 
place, it must be remembered that the judges are selected from the 
ranks of the profession, and that in the long run their views upon 
the importance of constitutional law, and their sense of the great 
responsibility of their position, must be derived mainly from the 
profession in which they were bred. It is not, however, only as 
the great mother of judges that the legal profession is involved in 
this responsibility. Every lawyer may become engaged in siits 
turning upon points of constitutional law. He then finds himself 
arguing questions which among other nations are determined by 
a popular assembly or parliament of the realm. He argues, more- 
over, before a court whose decision becomes a precedent, often 
more difficult to shake than any act of Parliament. Every Ameri- 
can lawyer is, in a sense, therefore, a statesman by virtue of his pro- 
fession, and may at any time find himself called upon to take part 
in deciding questions destined to leave a lasting mark upon the gov- 
ernment of hiscountry. His position, it is true, differs in one very 
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important respect from that of a member of Parliament, for he 
appears on the side which he is retained to represent, and not on 
that which he believes to be right,—a state of things which it is 
useless to try to. explain to alayraan, and which to a lawyer needs 
no explanation. And yet even the layman may be ready to grant 
that an exalted sense of the importance of the subject, broad views, 
and a strong grasp of constitutional principles, on the part of the 
advocates, cannot fail to have a very great effect upon the decision 
of the court. 

Some cynic, who has had the patience to read so far, will, no 
doubt, remark that the legal profession is not a charitable institu- 
tion, and that men practise law to get money, and support them- 
selves, and not from philanthropic motives. To this I answer that 
no profession can be great unless the money-making aims of the 
individual are leavened by a sense of the importance of his voca- 
tion and of the dignity of the body that pursues it. A man who 
is unconscious of the strength of the esprit de corps of a great pro- 
fession, of its power to inspire its members with a high and noble 
ambition, and to make itself an end and not a mere means of mak- 
ing money ; a man who has never felt this has failed to appreciate 
one of the most valuable of human qualities,—he has only to turn 
his eyes to the doctors to see its force, and no careful search is 
required to find it among lawyers. This is the quality which we 
need to foster, because its influence upon the moral and intellect- 
ual condition of the legal profession is great, and because it is upon 
that profession that we must chiefly rely for the preservation of 
constitutional principles in this country. 

A, Lawrence Lowell. 


BosTon, 
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We wish, on behalf of the School, to recognize the generous and 
practical gifts of the Harvard Law School Association. Although 
the interest of the students in the work here certainly does not need the 
stimulus of prizes, yet this offer of a prize essay will serve to direct the 
surplus energy toward a definite end, and ought to result in the pro- 
duction of genuinely good work. Through the kindness of the officers 
of the Association we shall publish the prize essay as soon as possible 
after the award. As only one subject can be treated by this essay, and 
a prize of this kind, offered annually, ought to arouse some competition, 
we shall be glad to publish essays on the other subjects which may be 
deemed by the judges worthy of publication, provided, of course, the 
consent of the authors is obtained. In this way unsuccessful competi- 
tors may have at least the satisfaction of submitting their work to the 
public for what it may be worth. 





Tue Harvard Law School Association has given one thousand dollars 
to the School to increase the instruction in constitutional law. The 
Association expect to make this an annual gift, in addition to offering 
an annual prize for the best essay on some legal subject. 





Ir has been the custom in Scotland, until very recently, to set forth 
regularly in a criminal indictment the number of times the accused has 
previously been convicted of the crime. A recent act,’ known as the 
Criminal Procedure (Scotland) Act, provides that “it shall not be 
necessary to set forth in an indictment . . . any previous conviction 
or productions that are to be used against accused, but it shall be 
sufficient that they be entered in the list of productions to be used at 
the trial, every such conviction being therein described as a conviction 
applying to person accused, against whom it is to be used.” Previous 
convictions may lawfully be put in evidence as aggravations against any 
person accused. 





150 & 51 Vict. c. 35, Secs. 19, 63, 64, 65; L.R. 24, St. 125. 





j 
; 
ie 





242 HARVARD LAW REVIEW. 


Tue Ohio Legislature at its last session defined anew the rights and 
liabilities of husband and wife.’ They are bound by “obligations of 
mutual respect, fidelity, and support.” The ‘ mutual” does not apply 
to support, taken literally, since a subsequent section provides that the 
husband must support his family; but if he is unable to do so the obili- 
gation becomes “mutual.” In the event of the death of either, the 
other is “ endowed” of a life interest in one-third of the real estate of 
the deceased, and succeeds to one-third of the personalty, except the 
first four hundred dollars, one-half of which descends to the “ widow 
or widower.” They may contract with each other or with other per- 
sons as they might if single; but, in transactions with each other, are 
subject to the general rules applying to persons occupying fiduciary re- 
lations. They may “take, hold, and dispose of property, real or 
personal, the same as if unmarried.” 





THE Harvard Law School Association offers a prize of one hundred 
dollars for the best essay on any of the following subjects: — 

1. The liability for negligence in the case of Heaven v. Pender, 
9 Q.B.D. 302; 11 Q.B.D. 503. 

2. What limitations, if any, are imposed by the Federal Constitu- 
tion upon the rights of the States to enact quarantine laws? 

3- The history of the law of business corporations prior to the year © 
1800. 

The competition for the prize is open to members of the third-year 
class only. Essays must be sent to the secretary of the Association on 
or before the 1st of’ June, 1888. The prize will be awarded at the 
meeting of the Association which is to be held in Cambridge on the 
Tuesday before commencement. 

Louis D. BRANDEIS, 
Secretary. 





A curious survival. of an antiquated legal form is described in a 
letter to the New York “Sun” of November 13. 

By the marriage laws of Delaware, every white couple about to 
marry must give a penal bond of $200, asa guaranty that there is no 
legal objection to their marriage, and must also take out a marriage 
license, unless the banns of marriage have been published in a pre- 
scribed manner. The cost of this license, including fee to the clerk, is 
$2.50. 

Rs to the marriage of negroes, the law is a relic of the days of 
slavery, but is still in force, “‘mainly by the consent of the colored 
folks themselves, who save dollars by the law.” 

The statute (Revised Code, sec. 4, chap. 74) reads as follows : — 

“Negroes or mulattoes may be married without license or publica- 
tion of banns, provided that each party (being free) shali produce the 
certificate of a justice of the county that such party has made before 
him satisfactory proof of freedom; or (being . . . servant) shall 
produce the written consent of his master or mistress to the marriage.” 

This certificate or permit costs only 50 cents. On account of the 
$2.00 thus saved by ‘not taking out a license, it is said that even at 
the present day most negroes when about to marry procure this 
certificate of freedom. No marriage, however, in which the provisions 
of the statute were not complied with has yet been questioned. 





1 84 Ohio Laws, 132. 
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WE have received the interesting and able opinion delivered Novem- 
ber 7, 1887, by Judge Davis, in the Court of Claims, in the French 
Spoliation Cases. 

After a careful review of the authorities the Court decides that the 
treaties of 1778 were annulled by the United States by the abrogating 
act of July 7, 1798. It is shown that a limited war existed between 
France and the United States. The perils from privateers were such 
that many of our merchant vessels were compelled to arm for their 
protection; and the Court concludes that the mere arming of such a 
vessel whose object was trade, even if an instruction or license under 
the acts of 1798, authorizing her to recapture American vessels, and to 
take armed French vessels within the jurisdiction of the United States, 
or elsewhere on the high seas, was found on board, did not authorize 
her seizure and condemnation. 

The naval warfare on the Atlantic coast from the year 1793 to the 
year 1800 is reviewed at length, to show that the British West Indies 
were not in a state of blockade, and, therefore, that a provision-laden 
ship bound for Martinique was not properly liable to condemnation. 

The Court also held that, owing to the unfair treatment received by 
our shipping at the hands of the French, an American man-of-war 
was entitled to salvage for rescuing an American vessel from a French 
privateer, although the United States was a neutral nation. The opin- 
ion is a very interesting review of the controverted questions between 
France and the United States during the latter part of the last century. 





A PAMPHLET on Trial by Jury,' which has been kindly sent to us by 
Ex.-Gov. Chamberlain, contains some interesting statistics of the recent 
bribery trials in New York :— 

“Four trials of indicted aldermen, and one of the briber Sharp, have 
taken place. The whole number of days occupied by four trials and 
one re-trial, including Sundays, holidays, and adjournments, was 61, or 
about 12 each. . . . It is of interest also to note that in the fourth trial 
the whole number of jurors summoned was 324, the whole number 
examined, 205; while the prosecutiun exercised 13 of its peremptory 
challenges and the defence only 6; that in the fifth trial the whole 
number of jurors summoned was 1,050, the whole number examined, 
594; the prosecution exercising 17 peremptory challenges, and the de- 
fence 20. The trial of Jacob Sharp was begun May 16, 1887, the jury 
was completed June 15, and the verdict of guilty was given June 29. 
In this trial the whole number of jurors summoned was 2,100; the 
whole number examined, 1,196; the prosecution exercising 15 _per- 
emptory challenges, and the defence 20. In this case 44 calendar 
days elapsed from the beginning to the end, and, if I am correctly ad- 
vised, 31 full court days were consumed, 22 of which were occupied in 
selecting the jury. Thus it appears that in these five trials and one 
re-trial about go days were actually occupied; about 4,524 jurors were 
summoned, of whom about 2,610 were examined in order to secure 6 
panels, or 72 in number, of trial jurors. Before these jurors, thus 
selected, four convictions were secured,—three of the bribe-taking 
aldermen, and the arch-briber,— while one mis-trial of an alderman 
occurred.” 





1The American System of Trial by Jury: an address delivered by D. H. Chamberlain, before 
the American Social Science Association, 1887. 
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ANOTHER point deserves notice. Cases involving large mercantile or 
shipping transactions often arise. ‘Such cases cannot be submitted to 
ordinary juries with the prospect of correct or even intelligent verdicts. 
To continue to require that such cases, involving questions not only of 
intricacy and complication, but of a nature which lies outside the ex- 
perience and observation of most men, and dependent for correct 
solution and decision, not on principles of common-sense or common 
experience, but on the result of minute, varied, complicated, and in- 
volved sets or series of transactions, to be viewed not in general or 
loosely, but with strict reference to details, and with knowledge and 
appreciation of most difficult and technical questions and rules of com- 
merce and business, — transactions, too, extending often over many 
years and through many changes in the Personnel of the actors, —to 
require such cases, I say, to be submitted to ordinary juries is plainly, 
in my judgment, to submit to chance and accident what should pass 
under the scrutiny of minds fitted by some previous training or experi- 
ence to treat them with intelligence. The legislation, statutory or 
constitutional, which shall aim to effect the change here contemplated, 
should, however, be most carefully guarded in its description of the 
excepted cases, in order not, under the guise of this reform, to narrow 
in other respects, to the smallest extent, the province of jury trials in the 
full scope which they have hitherto been given in our jurisprudence.” 


Amonc other comments called forth by the recent trial of the 
Anarchists was one to the effect that an acceptance of the pardon by 
the convicted person was necessary to its validity. This seems to be the 
law. In the case of U. S. v. Wélson,' in the words of Chief-Justice 
Marshall, “A pardon is a deed, to the validity of which delivery is 
essential, and delivery is not complete without acceptance. It may 
then be rejected by the person to whom it is tendered, and if it be re- 
jected, we have discovered no power ina court to force it upon him. 
It may be supposed that no being condemned to death would reject a 
pardon ; but the rule must be the same in capital cases and in mis- 
demeanors. A pardon may be conditional, and the condition may be 
more objectionable than the punishment inflicted by the judgment.” 
This statement of the law applies to the case of pardons by the execu- 
tive. If the pardon is by act of the Legislature, “the Court shall give 
him the benefit of the act, though he waives or refuses it.”? This is 
on the ground that “it is considered as a public law, having the same 
effect on the case as if the general law punishing the offence had been 
repealed or annulled.” *® 

If the convicted person refused the pardon and insisted on the ful- 
filment of the sentence the situation would be embarrassing. It is hard 
to conceive of any remedy he would have against the government. 
The only practical question that could arise would be his capacity asa 
witness,* as the pardon would not be valid. A field of theory is open. 
For example, would an acceptance of the pardon as the relinquish- 
ment of a legal right form a good consideration in a contract? 


THE report comes from Iowa of a non-partisan movement in that 
State to secure the establishment by the new Legislature of what are 
called “Courts of Conciliation.” A description of these courts is given 
in “The Nation,” of November 24.° 





17 Pet.150. 2Comyn’s Dig., Pardon,H.  %7 Pet.,atp.163. 41 Bish. Cr. Law, sec. 763. 
§ The Nation, Vol. XLV., p. 406. , 
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This system has been long and thoroughly tried in Denmark, and 
with great success. Each local community chooses its own tribunal, 
generally consisting of three members, selected with reference to their 
personal qualifications and high standing in public confidence. This 
tribunal has original jurisdiction of every complaint which might be 
the basis of a czvz7 action. No civil action, therefore, can be heard in 
any regular Court until it has been first heard in the “Court of Con- 
ciliation,” and failed to end in an agreement there. 

The principals appear in person and tell their own stories, and 
necessary witnesses are heard; “no counsel are allowed.” If the 
decision of the Court is accepted by both parties the judgment has the 
same legal effect as that of any ordinary Court; the dispute ends, and 
“ lawyers’ fees are saved.” 

During the first five years of the system, out of 116,483 cases brought 
before the “Courts of Conciliation,” 74,742 were there settled; during 
the next five years 190,836 were heard and 121,970 settled, “and only 
one-half of the remainder were ever carried to actual litigation.” 





In the recent case of Stone v. Graves, administrator, the Supreme 
Court of Massachusetts rules that a man must pay, under certain cir- 
cumstances, for being shaved on Sunday. The plaintiff shaved a man 
sixty-nine times, fifty-two times occurring on Sunday. The man died, 
and the barber sued the administrator to recover. The defendant asked 
the Court to rule that, because the shaving was done on Sunday, the 
plaintiff could not recover. Mr. Justice Field, in a short opinion, 
remarks, that “if Mr. Graves wished to be shaved on the Lord’s day 
in his own house we cannot say, as matter of law, that it was not 
morally fit and proper that the plaintiff should shave him.” 





THE LAW SCHOOL. 





IN THE MOOT COURT. 
Coram KEENER, J. 
Grant v. Attrill. 


The defendant, holding a majority of the stock in a corporation, caused the 
directors to levy and threaten assessments for the avowed purpose of building 
works. but with the real purpose of enabling the defendant to get control of all 
the stock at a nominal price, the directors not intending to collect the assessment 
from thedefendant. The plaintiff fearing that the assessment would be enforced 
and the proceeds not applied to the legitimate purposes of the corporation, sold 
his stock to the defendant, and now files this bill to have the transfer set aside. 
Held,That the secret motive of the directors did not make the assessment invalid; 
and that the fact that the plaintiff had been induced to make the transfer through 
mistrust of the management and of the way in which the proceeds of the assess- 
ment would be used, was not a sufficient ground for setting the transfer aside. 


BILL in equity and demurrer thereto. 

The bill is brought to set aside a transfer of stock and to have the 
defendant declared a trustee thereof for the plaintiff. 

The bill alleges that the plaintiff subscribed for and was the owner 
of 200 shares of the capital stock of the “Crescent City Gas Light Co.,” 
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of the par value of $100 per share, on which he had paid fifty cents per 
share ; that defendant, having control of a majority of the stock of said 
Company, caused assessments to be levied and threatened by the 
directors of said Company, for the avowed purpose of building works, 
but with the real purpose of enabling defendant to secure all the stock 
of said Company from the holders thereof at a nominal price, the di- 
rectors not intending to collect said assessments from the defendant ; 
that plaintiff, fearing that the assessments would be enforced and other 
assessments levied, and fearing that no part of the proceeds would be 
applied to the legitimate purposes of said Company, sold to defendant 
his said stock at $2.50 per share ; that the assessments levied were not 
enforced ; that no further assessments were levied, and that the stock is 
now of great value. 

H. B. Cabot and W. R. Trask for the Plaintiff. 

W. A. Hayes, Jr.,and W. C. Osborn for the Defendant. 

KEENER, J. The plaintiff asks to have a sale of stock made by him 
when called upon to pay assessments set aside, and the defendant 
declared a trustee thereof. He alleges as reasons why the Court should 
give him such relief: 1. That the assessments were levied, not to ad- 
vance the interests of the Company, but at the dictation of the defendant 
to enable him to purchase the stock at a nominal price. 2. That the 
directors did not intend to collect the assessments from the defendant. 

It does not appear from the allegations of the bill that the plaintiff 
knew of either of these facts when he sold his stock. That he sold his 
stock, not because of a knowledge of these facts, but because, owing to 
a want of confidence in the management of the directors, he preferred 
making a profit of two dollars per share to risking more money in the 
enterprise, is evident from the statement in the bill that “ plaintiff, fear- 
ing that the assessments would be enforced and other assessments levied, 
and fearing that no part of the proceeds would be applied to the legiti- 
mate purposes of said Company, sold to defendant his said stock.” 

The plaintiff, however, contends that the existence of these facts 
rendered the assessments null and void; and that when he sold, in con- 
sequence of a representation that assessments had been levied, the sale 
was induced by a false representation, to which the defendant was a 
party. One must not confound the doing of an act with the motive 
prompting it. The directors in levying dssessments merely did what 
they were empowered to do, namely, called upon the plaintiff to perform 
his contract. The secret motive, whether good or bad, inducing them 
to exercise the power could not affect the levy, or change the plaintiff's 
obligations under that levy. Oglesby v. Attrill, 105 U.S. 605 (sem- 
ble). That the directors did not intend to collect the assessments from 
the defendant did not invalidate the assessments. Each stockholder has 
an interest in the subscription contract of every other stockholder that 
cannot be destroyed by an agreement or understanding such as the 
plaintiff alleges existed here between the directors and Attrill. 

Notwithstanding the existence of such an agreement the defendant 
could have been compelled to pay the assessments. Preston v. Grand 
Collier Dock Co., 11 Sim. 327; Melvin v. Lamar Ins.Co., 80 Ill. 446. 

In Preston v. Grand Collier Dock Co., a bill filed by a stockholder 
to compel certain other stockholders to pay assessments, the directors 
having refused to collect the assessments on certain stock, was sustained 
on demurrer. ; 
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The Vice-Chancellor (Sir Lancelot Shadwell), in delivering his 
opinion, says, on page 347 :— 

“ But . . . my opinion is that there has been an error, which this 
Court will set right, namely, that when the directors thought to make 
the calls as they did, they stopped short of that which was their duty, 
and that they ought to have gone on to direct the same sums to be 
paid on each of these shares as had been directed to be paid upon the 
other shares. ... 

“Therefore, it is evident that in whatever manner it is to be done, 
this Court will rectify the error that has been made, and will take care 
that all the shareholders shall be put upon the same footing with respect 
to the liability to pay calls.” 

And knowledge of such an agreement at the time when the assess- 
ments were levied would not have justified the plaintiff in refusing to 
pay the same. Dormanv. The jacksonville Plank Road Co., 7 Fla. 
265; Zhe Macon & Augusta R. R. Co. v. Vason, 57 Ga. 314. 

In Macon & Augusta R. R. Co.v. Vason the action was brought 
to collect an assessment. The defence set up was, that the directors 
had permitted other stockholders to pay their subscriptions in Confed- 
erate money, and that this act of the directors was illegal. The Court 
admitted the illegality, but held that it was no defence, saying :— 

“We see no authority in the charter whereby the directors were 
empowered so to act. It seems to have been done w/tra vires beyond 
the authority conferred, and the only trouble to the defence seems to be 
that no stockholder was released from legally called-for instalments by 
this illegal action of the board of directors, and that such instalments 
can still be collected from them in good money; or, at least, they can 
be made to contribute on a proper case made equally with this defend- 
ant.” 

The case, then, is reduced to this, the directors having called upon 
the stockholders for a payment of a portion of their stock subscription, 
the plaintiff, because of a want of confidence’in the directors, sold his 
stock to the defendant. Under these circumstances he is not entitled 
to the relief prayed for. 

The demurrer is sustained. 


LECTURE NOTES. 


Or THE LANGUAGE NECESSARY TO CREATE A TRUST. — (From 
Professor Ames’ Lectures.)—Whether an instrument creates a trust is 
a question of fact in each case. The tendency now is to give the 
words their fair meaning, and many of the old cases would be decided 
differently at present. 

If the distribution among the beneficiaries is left to the honor of the 
legatee or grantee there is no trust; he must be bound legally. 

If property is left to “A, to pay debts,” the residue, after the debts 
have been paid, will go to the testator’s representatives; but, if the 
property is left ‘subject to the payment of debts,” the residue goes to 
the trustee. 


DEFINITION OF EvipencE. — (From Prof. Thayer's Lectures.)— 
The state of being clearly seen is the etymological meaning of the word. 
The French call those things evident which do not need proof, and 
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evidence is the corresponding noun. In our early lawit had the same 
meaning as it did in Norman-French, and was used to denote writings 
or documents, as they spoke for themselves. In Smith’s “ Common- 
wealth of England,” Book II., chap. 18, is an instance of this use. 

The word gradually acquired a broader meaning, and in chap. 26 of 
the same book it is used to include “ indices or tokens.” 

For a long time, however, it has had its present meaning, as may be 
seen in Finch’s “ Common Law” (1654), Book III., chap. 1, where it 
is defined as “anything whatsoever which serves the party to prove 
the issue for him.” 

Bentham’s definition, as modified by Best, “ Evidence is any matter 
of fact, the effect, tendency, or design of which is to produce in the 
mind a persuasion, affirmative or disaffirmative, of the existence of some 
other matter of fact,” is perhaps a good one, but requires a definition 
of fact. This can be defined by nothing narrower than anything what- 
ever looked at from acertain point of view; that is, as something on 
which to base an inference. For legal use it must be narrowed by 
excepting all reasoning in regard to the lawof the jurisdiction in ques- 
tion. Evidence does not include this, nor does it include such facts as 
are taken for granted. 

Whatever, therefore, must be. shown to the Court is the subject-mat- 
ter of evidence. As thus used it may include the persons of the wit- 
nesses, as well as what they testify, and also any object shown to the 
jury,—what Bentham and Best call real evidence. 





STATUTE OF LIMITATIONS. JOINDER OF ‘TIMES’ BY SUCCESSIVE 
Dissrisors. — (rom Prof. Gray's Lectures.)—The consecutive 
possessions of successive independent disseisors, although without 
privity of estate between them, can, perhaps, be tacked together to give 
the continuity of disseisin required by the Statute of Limitations. Thus, 
if A adversely occupies B’s land for ten years, and is then disseised by 
C, C, after ten years’ additional adverse occupancy of B’s land, will 
have a good defence in an action of ejectment brought against him 
by B. 

The case is not analogous to the acquiring of title to an incorporeal 
hereditament by prescription. The adverse user of an easement for 
the prescribed time gains an absolute title to the easement. To gain 
this title it is necessary that the adverse use should be continued for the 
entire time, either by the same person, or by successors who rep- 
resent the same fersona or estate. Therefore, if A, after adversely 
using a right of way for ten years over his neighbor’s land is disseised 
by C, the disseisor, after ten years continued adverse user of the right 
of way, will have gained no title to the easement ; a disseisor does not 
represent the Zersona of the previous estate, and cannot tack his time 
to that of his predecessor. (Holmes’ Common Law, 368, and cases 
cited. 

The effect of the Statute of Limitations is different. The Statute 21 
Jac. I. c. 16, from which our Statutes of Limitations as to ejectment 
are commonly copied, provided [S. I. (4) ] that “no person or persons 
shall at any time hereafter make any entry into any lands, tenements, 
or hereditaments, but within twenty years, next after his or their right 
or title, which shall hereafter first descend or accrue to the same; and 
in default thereof such persons so not entering, and their heirs, shall 
be utterly excluded and disabled from such entry after to be made.” 
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Under this statute, the’ adverse occupancy of the land does not create 
a right or title in the occupier, but acts as a bar to the remedy of the 
original ‘owner, who, after twenty years’ loss of possession, cannot set 
up his title against the occupier. This statute, like that of 32 Hen. 
VIII. c. 2, which it followed, did not run from the time when the de- 
fendant’s possession was acquired, but from the time when the plaintiff’s 
possession was lost. The statute looked not at the defendant’s posses- 
sion, but at the plaintiffs want of possession. 

It would follow from this construction of the statute, although con- 
trary to received opinion,’ that in the case under discussion, to bar 
this remedy of the original owner, B, the second disseisor, C, can tack 
his time to that of his disseisee, A, although he does not represent the 
same Persona or estate. No privity of estate or derivation of titles is 
necessary between the successive adverse occupants. The only essen- 
tial is that the original owner shall have been kept out of possession 
the limited time. At the end of that time, the person in possession 
can plead the Statute of Limitations as defence in an action of ejectment. 

This view is supported by the following decisions: Fanning v. 
Willcox,? Shannon v. Kinny,* and Hord v. Walton.* It is also sup- 
ported by the dzcta of Patteson, J., in Doe d. Carter v. Barnard,* and 
of Sir John Romilly, M.R., in Dixon v. Gayfere.® Smith v. Chapin" 
holds that the possession of the successive trespassers must be “ con- 
nected and continuous,” although no privity of estate need be shown 
between them. 

A distinction must, however, be noted between the older form of the 
Statute of Limitations, as generally followed in this country, and the 
more recent statu'es of 3 and 4 Wm. IV. c. 27, which has been fol- 
lowed in some of the more modern American statutes. This statute 
provides [S. 34] that when an owner’s right of entry and right of action 
have been lost by the operation of the statute, his title also shall be 
extinguished. ‘This has been assumed by the Courts to mean that the 
title of the owner out of possession shall be transferred to the person in 
possession. Under such construction of the statute, by which it abso- 
lutely passes the title to the land, the same line of reasoning would 
apply as to the acquiring title to an easement by prescription. A dis- 
seisor should not be allowed to tack his time to that of his disseisee 
in order to gain such title to the land. 

In the cases of Dixon v. Gayfere and Doe d. Carter v. Barnard, 
cited above, the Courts in applying this statute have made a distinc- 
tion as to whether this last disseisor is in or out of possession, whether 
defendant or plaintiff. In these cases it was held that, although the 
last disseisor, if still in possession, could have tacked his time to that 
of his disseisee in order to successfully defend against an action of 
cjectment brought by the original owner, yet having lost the posses- 
sion, he could not so tack the times in order to regain the land when 
it had come into the possession of the Court for settlement of title, or 
into the hands of a mortgagee of the original owner. 

An examination of the cases cited in the reference given above from 





Washburn, Real Prop. (5th ed.), 157, 176. 
Day, 258. 

A.K. Marsh. 3. 

A. K. Marsh. 620. 

3 Q, B. 945, at 952. 

7 Beav. 421, at 430. 

7 31 Conn, 530. 
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Washburn on Real Property, in support of the view that the Statute 
of Limitations passes the title, and that successive disseisors cannot 
tack their times, will show that in many, if not most, of the cases the 
distinction between the older and more recent forms of the statute is 
overlooked, as well as the distinction between a disseisin, which will 
give a good defence as a bar to an action, and one which will pass a 
title upon which an action can be maintained. 


SALE wiTHouT A Contract.— (from Prof. Keener's Lectures.) 
— The case of Mactier v. Frith, 6 Wend. 103, Langdell’s Cases on 
Contracts, 77, raises the question whether there can be a sale without a 
contract. If there can be, then the decision in that case is not in con- 
flict with the decision in McCulloch v. Eagle Ins. Co.,1 Pick. 278, 
Langdell’s Cases on Contracts, 72. 

It is usual to speak of a sale as an executed contract, but it is sub- 
mitted that it is not necessarily so. The term comtract implies an 
obligation to do or refrain from doing something, because of a promise 
or covenant made by the party alleged to have contracted. 

Suppose that A’s horse is in B’s possession, and A writes to B: 
“ Deliver to the Adams Express Company a package containing $500, 
properly addressed to me, and the horse is yours.” At the moment 
B deposits the package, the horse becomes B’s, the money A’s. 

Now, what obligation has either of the parties contracted or per- 
formed ? 

B, the offeree, was asked, not to make a promise, but do an act; and 
as he has simply complied with the terms of the offer, it can hardly 
be claimed that he has either contracted or performed an obligation. 
He has simply availed himself of the privilege conferred upon him by 
an offer. 

What obligation has A contracted? If it be said, an obligation to 
sell, the answer is that he was under no obligation until B did what 
the offer required to be done, and that the doing of the act by B could 
not precede the passing of the title, so as to create such obligation, as 
by the terms of the offer the title was to vest simultaneously with the 
deposit of the money. To say that A has contracted to sell is to say 
that you can have acontract in which there is not an interval of time 
between its creation and performance; which is performed without any 
act on your part, and which can never be broken. 

It has been suggested that A contracts not to interfere with B’s pos- 
session. ‘To say this is to attribute to the parties that of which neither 
of them thought, viz., the possibility or probability of A’s attempting 
to interfere with B in the enjoyment of his property and the necessity 
of guarding against it by a contract. A count in assumpsit framed on 
such a theory would indeed be a novelty. 

If A should interfere with B’s property he would commit a tort, and 
could be sued as a tortfeasor. 

The transfer of title to personal property would seem to rest, not on 
contract, but on mutual consent. A can pass title to the horse to B 
without contracting, if he chooses to give him to B, and B can pass 
the title to A to $500 in the same way. Now, the difference between 
a gift and a sale of personal property is,that in the latter the title is 
transferred in exchange for money. And as B can give money to A, 
and A can give the horse to B, it would seem that the two can be 
exchanged without a contract. 
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The case of Bussey v. Barnett, 9 M. & W. 312, is an authority in 
favor of the position here taken. In Bussey v. Barnett the defendant 
was allowed, under a plea‘of never indebted, to prove payment, on the 
ground that the sale being for ready money, there was no promise to 
pay, but immediate payment. So in the case supposed there was not 
a promise to sell, but an immediate sale. 





CORRESPONDENCE. 


COLUMBIA LAW SCHOOL. 


In speaking of the work of the Columbia Law School I shall attempt 
to describe, in a general way, the subject-matter taught there, and to 
say a few words of the manner. in which it is taught. 

The instruction given in the school is divided into prescribed and 
optional work. The prescribed work embraces lectures on municipal 
law, which includes contracts, real property, torts, evidence, equity 
jurisprudence, and pleading and practice. The optional work includes 
lectures on constitutional law, criminal law, and medical jurisprudence. 
To obtain a degree of LL.B. no optional work need be done. It is 
sufficient if the course on municipal law is taken. However, by taking 
a certain amount of optional work, the degree of LL.B. cum laude 
may be obtained, and graduates of colleges are also eligible to a degree 
of A.M., provided they do a certain portion of the work of the school 
of political science, of which the lectures on Roman law, constitutional 
law, and constitutional history form a part. 

Two years of study at the law school are necessary for a degree. 
The first year is set apart for the study of the law of contracts and of 
real property. For the purpose of introducing the student to the law 
of contracts, such parts of “ Blackstone’s Commentaries” as relate to 
the consideration of law in general, the elementary laws of contract, 
and the definition and discussion of the nature of rights and wrongs, 
are first put before the student. All the rest of the first half-year is 
devoted to “ Parsons on Contracts.” The general law of contracts, to- 
gether with the law relating to the subject-matter of contracts, includ- 
ing sales, agency, partnership, bills and notes, insurance and shipping, 
is thus considered. The last half-year is devoted to the law of real 
property; and the second book of “Blackstone’s Commentaries,” 
together with Washburn’s “Treatise on Real Property,” are the text- 
books used for this purpose. This ends the work of the first or junior 

ear. 
’ The second year opens with the study of torts. Addison’s “ Torts” 
is put before the student; after that comes Greenleaf’s and Stephen’s 
treatises on the law of evidence. ‘Those men who purpose to practise 
in New York then take up the “ New York Code of Civil Procedure,” 
while those who intend to practise in other States study ‘‘ Stephen’s 
Pleading” and a short course on equity pleading. ‘The year winds 
up with Bispham’s “ Equity Jurisprudence” and a general review of 
the work of the two years. 
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The study of constitutional law, constitutional history, medical juris- 
prudence, and criminal law is conducted entirely by lectures. Each 
course is entirely optional, and need not be taken by candidates for the 
degree of LL.B. 

The manner of teaching law at Columbia, as is apparent from the 
summary of the work just given, is conducted by lectures and the study 
of text-books. It has been said that the study of cases is disregarded. 
But this is not strictly true. It is true that the text-books are treatises, 
and not selected cases, as is the method at Harvard. But, nevertheless, 
in the course of the lectures leading cases are pointed out to the student, 
with which he is expected to acquaint himself, and in this way much 
that seems ambiguous from a text-book is cleared up. 

But a most important means of instruction are the lectures. These 
occupy about one hour and three-quarters each day, and attendance on 
them is compulsory. They are not, strictly speaking, what are popu- 
larly known as lectures. Prof. Dwight’s method, which is followed by 
Prof. Lee and Prof. Chase, is what might be called a Socratic method. 
Prof. Dwight is a perfect dialectician, and his custom is to ask each 
student in succession questions on the text. He delights in nothing 
so much as an erroneous answer, not for the sake of snubbing the stu- 
dent, but because it gives him an opportunity to elucidate the law more 
clearly. By a series of artful questions he makes the student see the 
absurdity of his position, so that at last, after a considerable discussion, 
he is very ready to change his opinion. 

At Columbia, too, as at Harvard, Moot Courts are held, and Law 
Clubs are encouraged. Many students, however, are in law offices, so 
that not so much attention can be given to the latter. 

One of the most useful branches of the school are the “ Quizes.” Of 
these there are two, the Junior Quiz and the Senior Quiz. From each 
class, as it graduates, a prize-tutor is chosen, who is appointed for three 
years. It is the business of these tutors to conduct the “quizes,” and 
the quiz consists in a review of the work of the school just gone over. ° 
The tutor takes the position of the professor, and conducts his quiz in 
the same manner as the professor conducts his lectures, except that, as 
his purpose is to review rather than to demonstrate, his treatment of the 
subject is much more general. The quiz is one of the most useful 
branches of the school, and the attendance at the quiz well demonstrates 
this fact. 

Of course the course at Columbia, as it attempts to cover in two 
years what Harvard does in three, is not so thorough. But the number 
of students who successfully pass the examination for admission to the 
New York bar, and the high grade they take in comparison with 
the graduates of other schools, and other applicants for admission 
to the bar, show that the school in its two years does all that can be 
expected in that limited period. } A 
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RECENT CASES. 


AGENCY — RATIFICATION. — A, a collector employed by B, deposited in the 
defendant bank, without the knowledge of B, certain sums of money, designating 
as payee in the bank register ‘*B, by A.” Six certificates of deposit at different 
times were thus issued to A, payable to the order of B, and all were subsequently 
paid to A, upon being indorsed ‘“‘B, by A.” The certificates of deposit were never 
in B’s possession, and it did not appear but that each new certificate was procured 
partly or wholly with funds derived from payment of the previous one. Upon 
A’s death, B, for the first time learning the facts, sued the bank for the total face 
value of the certificates. Ae/d (two judges dissenting) —The depositing and the 
withdrawing were distinct acts, so that one can be ratified without the other. 
The plaintiff is entitled to the face value of the certificates. Honig v. Pacific 
Bank, 15 Pac. Rep. 58 (Cal.). 

AGENCY — RATIFICATION, —The superintendent of the cloak department in 
a dry-goods store had authority to purchase for that department, and all invoices 
and correspondence relating to it were at once turned over to him. The plain- 
tiff’s salesman applied to him for orders, and was told that the stock was already 
larger than the firm allowed, but that, if no statements of account would be sent 
to the firm, goods might be sent on with invoices as usual, and he would pass the 
invoices as fast as he could, The plaintiffs were informed of the scheme and 
assented to it. Large quantities of goods were sent under this arrangement, 
and many of them disposed of in the usual course of trade, When the defend- 
ants learned of these transactions they found it impossible to distinguish goods 
that had not been paid for, and they were sold in the usual way, but other goods 
afterward received from the plaintiffs were returned. It was held that selling 
the goods under these circumstances was not a ratification of the acts of the 
superintendent, and tbe plaintiffs could not recover for goods bargained and 
suld, but there was an intimation that they might have other remedies. It was 
further held that mailing invoices to the defendants’ address did not affect them 
with notice that the goods had been sent. Schutz v. Fordan, 32 Fed, Rep. 55. 


AGENCY — Usury — RESERVATION OF AGENT'S COMMISSION. — The  plain- 
tiffs agent, in negotiating a loan to the defendant, took a note bearing the high- 
est legal rate of interest, and reserved a small portion of the money lent as 
compensation for his services. It was not shown that the principal knew of this 
charge. Held—“The authorities are overwhelming that the contract is not 
usurious.” Williams v. Bryan, 5 S.W. Rep. 4o1 (Tex.). 

The Court say: ‘‘ Whether in a transaction of this character, a payment by 
the borrower to the agent of the lender of a fair compensation for his services 
in effecting the loan, though with the knowledge and consent of the latter, should 
in any case be held to make the contract usurious, may be doubted.” The loan 
was held to be usurious where an excessive compensation was retained by the 
agent with the knowledge of the principal, in Pfenning v, Scholer, 10 Atl. Rep. 
833 (N.J.). It is held in Barton v. Farmers’ & Merchants’ Natl Bank, 13 N. E. 
Rep. 503 (Ill.), that a promissory note providing that in case of non-payment 
when due, if placed in the hands of an attorney for collection, an attorney’s fee 
of $30 shall be paid by the maker, is not usurious, It cannot matter that the 
contract for compensating the attorney is executory, not executed, 

CERTIFICATE OF DeEpOosIT— STATUTE OF LIMITATIONS.—A_ certificate of 
deposit is a promissory note, and recovery is barred after the lapse of six years 
from its date. Mitchell v. Wilkins, 33 N.W. Rep. g10 (Minn.). 

The Court say that, being promissory notes, they should fullow the same rules 
for the sake of uniformity. The fundamental error was in holding notes payable 
“on demand,” to be due immediately without demand. And there seems to be 
no good reason for extending the principle to certificates of deposit, but three 
reasons for not so doing: (1) They contain a stipulation “‘to be paid on the 
return of the certificate properly endorsed,” which, being part of the contract 
should be heeded just as ‘‘on demand” should have been in the case of 
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demand notes. (2) The custom of bankers to pay at their banking-houses and 
not where they find the certificate, as is the case with notes. (3) The analogy 
of bank-notes, which have repeatedly been held not within the statute. 

The weight of authority is probably adverse to Mitchell v. Wilkins. See con- 
tra, Birchv. Fisher, §1 Mich, 36 (semble); Lynch v, Goldsmith, 64 Ga. 42, 50 
(semble); McGough v. Famison, 4 Pennyp, (Pa.) 154; Fells Point Inst, v. 
Weedon, 18 Md. 320; Bellows Falls Bank v. Rutland Bank, 40 Vt. 377; Munger 
v. Albany Bank, 85 N.Y. 580; Smiley v. Fry, 100 N.Y. 262; Kentchler v. Kunkel- 
man, 17 Bradw. (Ill.) 343; Shude v. Pacific Bank, 136 Mass. 487; Girard Bank 
v. Bank of Penn., 39 Pa. 92. 

Accord, 7ripp v. Curtenius, 36 Mich. 494; Brummagin v. Tallant, 29 Cal, 
503; Curranv. Witter, 31 N. W. Rep. 705 (Wis.). 

For many cases on the subject see “ Review of case Citizens’ Bank v. Brown” 


(Ohio), Chicago Leg. News, Sept. 10, 1887. 


CONVERSION — CHATTEL MorTGAGE. — A gave a chattel mortgage to B with 
a clause empowering B to sell on default of any condition in the mortgage, and 
also authorizing him, for further security, to take possession of the chattel at 
any time. Before the mortgage became due B took possession under the last 
clause, and having threatened to sell it, A tendered him the amount of the debt 
and interest, but he refused it and sold the chattel. Trover was brought at 
once, and allowed. Harder v. Hosp, 34 N.W. Rep. 145 (Wis.). 

The Court do not suggest how they support the action without right of pos- 
session in the plaintiff. 


CORPORATION — CHARTER — LIABILITY AFTER A  LEASE,—A__ street-car com- 
pany by its charter was made liable for all injuries caused by the negligence of 
its servants in operating the road. The company leased its property to a second 
company, which agreed to assume all liability, defend all suits, and pay all judg- 
ments against the lessor company. The lease was subsequently sanctioned by 
an act of the Legislature, which did not expressly exonerate the lessor from lia- 
bility. The plaintiff was injured by the negligence of the servants of the lessee, 
Held—The lessor could not relieve itself of liability without the consent of the 
State. A note collects .a number of recent cases to the same effect, Sveslin v, 
Somerville Horse R. Co., 13 N.E. Rep, 65 (Mass,). ° 


EASEMENT — STREETS — TELEPHONE POLES, — The defendant, with the con- 
sent of the city of St. Paul, erected poles in front of plaintiff’s lot. The fee of 
the street was in the plaintiff. The Court below ordered the poles removed, and 
granted a perpetual injunction. The Chief-Justice being ill, the four remaining 
judges are equally divided, and the judgment is confirmed. They give no 
reasons, and say: “ We can render no decision which can be deemed to establish 
the law.” Willis v. Erie Co, 34 N.W. Rep. 337 (Minn.). 


Equity JURISDICTION — BILL OF PEACE. — The plaintiff leased quarry lands 
from the assignor of the defendant. The assignor, as well as the defendant, 
used the land as a farm, The defendant commenced to quarry marble, The bill 
alleged that the quarrying of every stone was a trespass, and, to prevent a multi- 
plicity of suits, asked for an account of the stone taken out and an injunction to 
restrain future trespasses, Relief granted. Dougherty v. Chesnutt, 5 S.W. Rep. 
444 (Tenn.) 

In point of jurisdiction this seems a departure from common-law rules, The 
question of whether or not an act is a trespass is a common-law question, to be 
determined by a common-law court with a jury. Even in those States where 
equity and law are united, the question of trespass is submitted to a jury, though 
a separate action is not necessary, But in Tennessee, where such seems not to be 
the case, the plaintiff should first have been compelled to establish the fact of 
trespass at law, and then equity would grant an injunction to prevent multi- 
plicity of suits. 

Equity JURISDICTION — ENFORCING PAROL GIFT OF LAND, — Equity will 
enforce specific performance of a parol gift of land, where it is accompanied by 
possession and valuable improvements on the part of the donee relying on the 
promise of the donor. Dawson v. McFaddin, 34 N.W. Rep. 338 (Neb.). 


Equity JURISDICTION — RESTRAINING CRIMINAL PROSECUTION. — An action 
had been commenced in a State Court to have a brewery abated as a nuisance, 
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The case was removed to the Circuit Court, While it was there pending, the 
defendant applied to the same Court for an injunction, alleging that numerous 
prosecutions were being brought against him for separate sales of beer, and that 
his business would be destroyed and his property rendered valueless if they were 
allowed to proceed. The application was refused. ‘‘Courts of equity, there- 
fore, deal only with civil and property rights. They have no jurisdiction to give 
relief in criminal cases, and they will not, therefore, interfere by injunction with 
the course of criminal justice.” Swess v. Noble, 31 Fed. Rep. 855. 


EQuITy JURISDICTION — SPECIFIC PERFORMANCE, — Mortgagees were selling prop- 
erty at auction under foreclosure. An agent of the mortgagor put in a bid to 
run the price up, with no intention of completing the purchase. The defend- 
ant was thus induced to raise his former bid. But, on learning the facts, he 
refused to complete, on the ground that his bid had been obtained by fraud. 
Held— That specific performance must be given, as the vendors knew nothing of 
the fraud. Union Bank of London v. Munster, 84 L. T. 8. 


HomIcIDE — MorAL_ INSANITY —INTOXICATION.— An irresistible impulse to do 
an act known to be wrong and punishable is no defence. Nor is voluntary 
intoxication a defence, but evidence of it is admissible when the question is as to 
intent. State v. Mowry, 15 Pac. Rep, 282 (Kan.). 

A note collects recent cases on the test of criminal responsibility, and on the 
burden of proof when insanity is set up as a defence. 


JupiciaL Notice,—The plaintiff was convicted of a burglary alleged to have 
been committed in Cook county. The proof showed simply that it was com- 
mitted in Chicago. Me/d—The Court will take judicial notice that Chicago is 
in Cook county. Sullivan v. People, 13 N.E. Rep. 248 (ill.). 


LETTERS— RIGHT OF RECEIVER IO SELL.—The receiver of a letter has only 
a qualified property in it, the general property remaining in the writer, This 
applies to letters other than those valued as literary compositions, Therefore 
the receiver cannot sell without the consent of the writer. Rice v, Williams, 
20 Chicago Legal News, 53; 32 Fed. Rep. 437. 


MORTGAGE— SUBSEQUENT LEASE BY A MoORTGAGOR.—A mortgagor let a 
house at a yearly rent, payable quarterly. After one quarter’s rent had been 
paid to him, the mortgagee gave notice to the tenant to pay the rent to him in 
the future. The mortgage was transferred, and notice of the transfer was given 
to the tenant. The receiver of rents due to the mortgagor applied to the tenant 
for the next quarter’s rent, but he paid it instead to the transferees of the mort- 
gage. It was held that the proper inference from the tenant’s remaining in pos- 
session after notice to pay rent to the mortgagee was that he assented to become 
his tenant, and therefore he was justified in paying rent to the assignees of the 
mortgage, and need not pay it to the receiver of the mortgagor. Underhay v. 
Read, 45 W. N. 188, 

This appears to be a return to the thoroughly discredited doctrine of Pofe v. 
Biggs, 9 B. & C, 245. Even if the inference were a necessary one, it would not 
follow that the lessee had ceased to be tenant to the mortgagor because he 
had become tenant to the mortgagee, Payment of rent to the latter is not a 
defence to an action by the former, but at most a counter-claim. The lessee is 
still tenant by estoppel to the mortgagor, under the old Jaw. This case holds in 
effect that this relation was terminated by a constructive eviction. 


NEGLIGENCE, PRESUMPTION OF,—The defendant operated a steam tow-boat, 
the boiler of which exploded, doing great injury to the plaintiff's boat. The 
tow-boat was not licensed under United States statutes requiring boilers to be 
examined by an inspector. He/d—The defendant was liable on proof of the 
above facts without proof of negligence. Van Orden v. Robinson, 36 Alb. L. J. 
403; 46 Hun, 567. 


PARTNERSHIP— ACCOMMODATION NOTE.—The  defendant’s partner without 
authority gave a note by way of accommodation. The note came into the hands 
of a bank, and another was given. in renewal of it, the bank being then aware 
that the original was given without authority. It did not appear that this was 
known when the bank first received the note, and for this reason recovery was 
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allowed. Union Bank of Lower Canada v. Bulmer, 10 Legal News, 361 
(Supreme Court of Canada), 

The original note being good against the firm, the renewal of it is partnership 
business, 


PLEDGE — DISCHARGE, — A made a note payable to B or bearer, secured by a 
real mortgage. B delivered it before maturity to C as collateral security for a 
pre-existing debt of larger amount, A, not knowing of the transfer,, paid the 
note in cotton to B, who had no authority to receive payment. B converted the 
cotton into money and remitted it in a check for a larger sum to C. C, in 
ignorance of how the money was obtained, credited it to B on his debt. A large 
balance being still due from B, C commenced statutory proceedings against A to 
foreclose the mortgage, to which A pleaded payment. He/d —The debt from A 
to C was discharged. Coleman v. Fenkins, 3 S. E. Rep. 444 (Ga.). 

The Court went on the grouna that if A had paid C instead of B, C would 
have been in exactly the position in which he now is, only he would have had to 
credit A as well as B. This would seem rather a moral than a legal reason why 
C should not prevail. When B received the cotton without authority, the legal 
title passed to him subject to an equity in favor of A. Had B paid this cotton 
on his own account to C, C would have taken the title free from all equities as 
a purchaser for value without notice, the value being the giving up fro ‘ante 
of his claim against B, That C could have retained the cotton, see aldwin v, 
Burrowes, 47 N. Y. 199; Thatcher v. Craig, 113 Mass. 291; Pope v. Lowitz, 
14 Bradw. 96 (Ill.). The case of payment of money by B is even stronger, for 
C could have kept it if B had stolen it from A. C has the right to say, ‘“* Having 
no notice, I dealt with this money as B’s own, and credited it in discharge of his 
obligation; I have never consented to discharge my security; it is as if B had 
defrauded A and paid me the money.” A’s obligation, at his peril, was to pay 
the note to the bearer, and he was guilty of gross negligence in not requiring 
his note from B. Under the plea of payment he was allowed to show an un- 
authorized payment to B, who commingled the proceeds in a larger sum, which 
he paid to C on his own account. If A’s note was a perfect obligation at law, 
how could equity refuse to foreclose the mortgage securing it? 


PROMISSORY NOTE — ILLEGALITY — GAMBLING. — Several persons were  play- 
ing at dice for money. In the course uf the game one of the players borrowed 
of another various sums, amounting in all to $350. At the close of the game he 
gave his note for this sum. The lender did not win any of the money, Held— 
That he could enforce the note. Cordin v. Wachhorst, 15 Pac. Rep, 22 (Cal.). 

This decision seems contrary to sound public policy. That the law is other- 
wise, save in New York, see Greenhood on Public Policy, 94. In Hid v. Spear, 
50 N. H. 253, at p. 273, it is said, ** Money loaned to a gambler for the purpose of 
being staked upon a pending game cannot be recovered,” Corbin v,. Wachhorst 
is not in accord with the more recent English cases, though the American de- 
cisions on the analogous cases of a sale made, or of work done, knowing that 
the property will be used for an illegal purpose, would generally go as far as this 
case. (Cases collected in 22 Alb. L. J. 405.) For an amusing statement of the 
modern English Jaw of gaming promissory notes, see 21 Irish Law Times, 668. 


Quast CONTRACT— USE AND OCCUPATION.—A trespasser who uses land is 
not liable to the owner for use and occupation, there being no evidence of the 
relation of landlord and tenant between them. Dixon v. Ahern, 25 Cent. L. J. 
344 (Nev.), and note with cases. 


RIGHT OF WAY— PRESCRIPTION. — The lots owned by plaintiff and defendant 
were separated by a way, the fee in which remained in a former owner of both 
lots. Successive owners of each lot had used the way in common for more than 
forty years. The plaintiff brings trespass for interfering with his right of way. 
Held —two judges dissenting—that it will not lie, since the user proved is not 
exclusive. ilis v, Black, 23 Canada Law Journal, 390 (Supreme Court of 
Canada). 


STATUTE OF LIMITATIONS — DEMURRER.— When it appears on the face of a 
petition that the claim is barred by the Statute of Limitations, advantage may be 
taken of it by demurrer, on the ground that it does not state a good cause of 
action, Merriam v. Miller, 34 N. W. Rep. 625, and note (Neb.). 
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TRESPASS — DAMAGES. — The defendant, with notice of the plaintiff's claim to 
title, relying on his own supposed title, cut and carried away logs from the dis- 
puted premises, When the lugs were at the mill a demand was made for them on 
the part of the plaintiff, and on refusal he brought this action. He was awarded 
the “ stumpage” value of the timber, and appealed, The logs at the time of the 
demand were worth about twice the stump value, He/d— The defendant having 
acted in good faith, the plaintiff can recover only actual damages, viz., the “ stump- 
age” value. Whitney v. Huntington, 25 Cent. L. J. 349 (Minn.), and note, 
See /sle Royale Mining Co. v. Hertin, 39 Mich. 332 (also stated supra, p. 40). 

Trust, DECLARATION OF —ImpERFECr GiFT. —Clerke was trustee for Mrs. 
Hewitt, the plaintiff, and was instructed to pay off a mortgage upon her property 
with the trust-funds, Instead of doing so he appropriated them to his own use, 
but paid the interest on the mortgage regularly, and so kept the plaintiff in 
ignorance of his breach of trust. On his death there was found in his safe a 
policy of insurance on his life with an indorsement to Mrs, Hewitt on the back, 
and the following note to his executor: ‘‘Mr. Jones: Mr, Anderson holds a 
mortgage on Mrs. Hewitt’s place for less than $2,000. This policy is assigned to 
pay that mortgage off and cancel the same, as I am under obligations to do so, I 
had her money loaned out, and am bound to replace it. Alfred A. Clerke.” Held 
— This was a sufficient declaration of trust. Judgment for plaintiff. Hewitt v. 
The Provident Life Trust Co., Superior Court, Cincinnati, O., 18 Weekly Law 
Bulletin, 220. . 

lf the assignment is capable of being construed as a declaration of trust by 
Clerke, the decision is clearly correct. But if the indorsement and words, “ this 
policy is assigned,” simply mean that he has done everything necessary to trans- 
fer it to Mrs. Hewitt except deliver it, and expects the executor to do that, — if, 
in other words, the intention was to assign and not to declare a trust, the de- 
cision cannot be supported. It seems difficult to find, from the language used, 
an intention to hold as trustee, 

A transfer of possession is necessary to make a conveyance of a policy of 
insurance in this country. Ames’ Cases on Trusts, p. 110, mote. 

A similar point was recently decided in Chancery Division, Re Richards, 57 
L. T. Rep. 249. The testatrix signed a note, payable on demand to her servant, 
and handed it. to her solicitor, telling him to give it to the servant if the latter 
should be in her service at her death. The servant, being in her service at the 
time of ber death, claims the amount of the note from the estate. Held — That 
the solicitor was a trustee of the note; and payment was dccreed, 

lf the solicitor were a trustee, he must have been such only of the piece of 
paper, not of the obligation, since that was payable to the servant. But the 
custody of a piece of paper with instructions to deliver it to a third party consti- 
tutes a simple case of bailment. There is no need of invoking the doctrine of a 
trust, even if it were possible from the language used, since the third party has 
an ample remedy as beneficiary of the ,contract of bailment. Apart from the 
grounds of the decision, it was plainly wrong on the authorities, for the reason 
that a promissory note delivered as a voluntary gift cannot be enforced, 

Another case of trust is found in 5 S. W. Rep. 441, Templeton v. Brown 
(Tenn.). A husband gave his wife $40,000. Being afterwards in need of 
money, he borrowed $10,000 from her, and gave his promissory note. On her 
suing his administrator on the note, it was //e/d— That he, by the execution of 
the note, declared himself a trustee of the $10,000. 

The wife, probably, had an equitable right (see 3 DeG., J., & S. 672; 108 
U. S. 66; 130 Mass, 407; 51 N. Y. 395; 8 N. J. L. Journal, 358); but that it was 
a trust is plainly not the case. 

Sterling v. Wilkinson, 3 S. E. Rep. 533 (Va.), is a better’ case, A person, 
now deceased, gave bonds to the defendant, to be delivered, in case of his death, 
to the widow and children. A receipt for additional bonds stated that the 
defendant was to hold them in trust for the depositor’s children. Ae/d — That, 
on the intention gathered from all the circumstances, no trust was created, and, 
as the transaction was imperfect as a gift, from the fact that the testator had not 
parted with the control of the bonds, they were chargeable with the debts of the 
deceased. 

VOLUNTARY CONVEYANCE — MARRIAGE SETTLEMENT. — Freeholds belonging 
to a widower were conveyed by a marriage settlement to his children by a former 
marriage. He afterwards mortgaged the same property, and it was sold under 
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the mortgage, The vendee objected to the title, but it was held that the settle- 
ment was voluntary, and the mortgage prevailed over it. Jn re Cameron and 
Wells, 45 W. N. 185. 

Price v. Fenkins, 4 Ch. D. 483, was cited by counsel. It is directly in point, 
but was reversed in 5 Ch. D, 619, on another ground, and this question was 
left open, Clarke-v. Wright, 6 H. & N. 849, which upheld a settlement on an 
illegitimate son of the woman, seems not to have been cited, but it was char- 
acterized in Price v. Fenkins as a case to be followed only when the circum- 
stances are exactly similar. 


WILL — ConbDiITION. — Land was devised in fee on condition that the legatee 
“take the mame and bear the arms of Say.’ There was no gift over. The 
legatee entered into an agreement for the sale of the land. The purchaser ob- 
jected to the title on the ground that the land would go to the testator’s heir if 
the legatee ceased to “bear” the arms, //e/d—That the legatee, having taken 
the name and borne the arms, had fulfilled the condition, and could give a good 
title. Re Farrar and Champion, 84 L, T. 25. 

WiLL — Voip LirE EsTaTE.— A devise to A for life, remainder over to B, 
was void as to A by reason of her having witnessed the will. Ae/d— That B 
was not advanced, but the life estate went to the heirs. £i/iot v. Brent, 15 Wash, 
L. Rep. 754 (Sup. Court, D. C.). See contra, Full v. Facobs, 3 Ch. D. 703, 





REVIEWS. 


THE Law’ oF _ CRIMINAL CONSPIRACIES AND AGREEMENTS, AS 
FOUND IN THE AMERICAN Cases. By Hampton L. Carson, of the 
Philadelphia bar; Text-book series, Vol. 1, No. 1. The Blackstone 
Publishing Company, Philadelphia, 1887, pp. 235. 


This work is bound in the same volume with “ Wright on Criminal 
Conspiracy,” and, unlike the others of the same series, is not a reprint. 
Mr. Carson’s work was originally intended, as he says, to illustrate 
Mr. Wright’s text “by reference to the American cases in the form of 
notes ;” but he found so much material that he concluded to shape it 
into a distinct hand-book for the lawyer in active practice. 

In view of the recent wide-spread labor disturbances, Mr. Carson’s 
section entitled, “Conspiracies Relating to the Rates of Wages — 
Strikes and Boycotts,” pages 144 to 179, will not be found the least 
interesting in the book. His conclusions from the cases cited, many of 
which are very recent, including Zhe Old Dominion Steamship Co. 
v. McKenna, and State v. Glidden, is briefly as follows: Workmen 
may lawfully combine for many purposes, such as the raising of their 
wages, the prevention of overcrowding in their trade, etc. “The 
moment, however, that they proceed by threats, intimidation, violence, 
obstruction, or molestation, in order to secure their ends; or where 
their object be to impoverish third persons, or to extort money from 
theic employers, or to ruin their business, or to encourage strikes or 
breaches of contract among others, or to restrict the freedom of others 
for the purpose of compelling employers to conform. to their views, or 
to attempt to enforce rules upon those not members of their associa- 
tion, they render themselves liable to indictment.” 

On the whole, Mr. Carson’s book seems to live up to the preface in 
a satisfactory manner. Its merit is rather as a hand-book of the latest 
decisions in criminal conspiracy, than as a very learned or scientific 
treatise on the subject. B. G. D. 





